THE REPUBLIC OF UGANDA
IN THE SUPREME COURT OF UGANDA AT MENGO

(CORAM: ODOKI CJ., ODER, TSEKOOKO,
KAROKORA AND KANYEIHAMBA, JJ.S.C)

CRIMINAL APPEAL No.41l OF 2003.

BETWEEN

1.0TULE ATEKER CHARLES 1
........................ APPELLANTS
2.ISABIRYE PETER ]

UGANDA = eeenensesaees RESPONDENT

[An appeal from the decision of the Court of Appeal at Kampala
(Engwau, Twinomujuni and Kitumba, JJ.A) dated 2°¢ day of
December, 2003 in Criminal Appeal No.163 of 2001]

REASONS FOR THE JUDGMENT OF THE COURT

This is a second appeal arising from the decision of
the Court of Appeal which confirmed the appellants'

conviction by the High Court, at Mbale, for murder.

On 30/11/2004 we heard and dismissed the appeal and%%u

promised to give our reasons later. We now give

those reasons.

The facts of the case are simple.
The appellants, Otule Ateker Charles (A1) and
Isabirye Peter (A2) are brothers. They both 1lived

‘with the deceased, Kasakya Zubairi, in Bubulange
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village, Buseta Subcounty, in Pallisa District. At

some point A2 migrated to another wvillage called

Namukai.
On the night of 17" - 18" March, 1999 while the
deceased and his wife, Jamila Kantono, (PWl) were

sleeping, one Henry Kifumbo, an LCI Chairman of their
village, called out the name of the deceased from
outside. Upon realising that it was the Chairman
calling, the deceased opened the door of his house.
Kifumbo entered the house but declined to take a seat
that was offered by the deceased. Instead he told the
deceased that a resident on the wvillage had had a
problem and that fellow wvillagers had refused to
answer his alarm and yet there was need for help.
Kifumbo did not disclose what the problem was nor who
the resident was. The deceased left his home in the

company of Kifumbo and never returned home that

night.

In the morning PW1l decided to look for the deceased
in the home of Kifumbo. There she learnt that the
deceased had in fact been taken to Buseta subcounty
Headquarters. PWl went there in search of the
deceased. On the way she learnt that the deceased
was one of the people suspected to have assaulted one
Gondoko, a Dbrother of the two appellants. The
deceased was by then detained in the cells at Buseta

subcounty Headquarters. Upon arrival she found many
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peopl e outside, sone of whom were armed w th Pangas
or sticks. The deceased was taken out of the cell so
that he could be escorted to Tirinyi Police Station
by one Magino, a Defence Secretary of the LC I.
Magino carried the deceased on a bicycle. Strangely
the two appellants also followed while riding a
bi cycl e peddled by Al. Soon after, Magino and the
deceased ret ur ned again followed by the two
appel | ant s. At 10.00 am a brother of the two
appellants called Qule appeared at the scene while
armed with a panga and a netallic rod, with which he
hit the deceased. The deceased fell to the ground.
When the deceased attenpted to get wup, the two
appel l ants set upon himand cut himmny tines in the
face, at the back and on the head using pangas, while
asserting that he had assaulted Gondoko. PWL. was then
standing about only 10 paces away from where the
deceased was bei ng assaul ted. Because the appellants
were arnmed with and were welding pangas, people who
were around feared to intervene to save the deceased.

During the process of the cutting of the deceased by
the appellants, PW becane frightened. So she
retreated into a disused butchery and continued to
watch the cutting of the deceased through a w ndow on
the wall of that butchery. The crowd |eft the scene.
So did the appel |l ants.



