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THE REPUBLIC OF UGANDA
IN THE SUPREME COURT OF UGANDA AT MENGO

[CORAM: ODOKI,CJ., ODER, TSEKOOKO, KAROKORA AND
KANYEIHAMBA, JJ.S.C.]

CIVIL APPEAl No. 5 OF 2004

BETWEEN |
BEATRICE KOBUSINGYE APPELLANT
AND ‘
1.FIONA NYAKANA ]
RESPONDENTS
2 .GEORGE NYAKANA ]

[An Appeal from the ruling of the Court of Appeal at Kampala
(Okello, Twinomujuni and Kitumba, JJ.A) dated 12*" April, 2001 in
Civil Appeal No.29/2000] o

JUDGMENT OF TSEKOOKO, JSC:

I
/ . .

This appeal arises from an interlocutory ruling by
the Court of Appeal rejecting an objection to the
competence of two of the grounds of appeal in that
Court. this judgment, I will make
observations about the competence of this appeal in
view of the provisions of S.6(2) of the Judicature
Act.
Third appeals to this Court are governed by S.6(2) of
the Judicature Act which states:
"6(2) where an appeal emanates from a judgment
or order of a Chief Magistrate or a Magistrate

Grade I in the exercise of his or her original
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jurisdiction, but not including an
interlocutory matter, a party aggrieved may
lodge a third appeal to the Supreme Court on
the certificate of the Court of Appeal that the
matter concerns a matter or matters of law of
great public or general importance, or if the
Supreme Court considers in its over all duty to
see that justice is done, that the appeal

should be heard."”

This obviously means that this T"appeal" has no
jurisdictional foundation. As we recently stated in
the UNEB case of Uganda National Examinations Boardyg
Vs Mpora General Contractors, (Civil Application
No.19 of 2004), there is no right of appeal to this
Court originating from interlocutory orders of the
Court of Appeal which orders are incidental to the
appeal but not resulting from the final determination
of the appeal itself. Here the Court of Appeal has
not determined the appeal yet. It follows that the
Court of Appeal erred in giving the certificate for
the appellant to 1lodge this appeal. This Court
noticed this anomaly when the so called appeal was
prending judgment.

Normally we would have asked parties to address us

before making a final decision. However in view of
the clear provisions of sub sec. (2) (supra), and of
our recent decision in the UNEB case (supra), it is

unnecessary to hear parties on it.




This appeal is therefore inconpetent and ought to be
struck out.

However because an illegality (nanely the view held
by the Court of Appeal to the effect that old section
74 and 75 of the Gvil Procedure Act do not apply to
that court) has been drawn to our attention we have
to correct that illegality. See Mikula International
Vs H. E, Cardi nal Nsubuga (1982)HCB 11. For the sake
of clarity | shall start by outlining the back ground
to this matter.

The two respondents I nstituted in the Chi ef
Magi strate's Court, Fort Portal, a suit against the
appel l ant, claimng damages for malicious prosecution
and false inprisonnent. A Mugistrate Gade | who
tried the suit dismssed it because it "was
I nproperly brought before the court." The respondents
unsuccessfully appealed to the Hi gh Court against the
decision of the Magistrate Gade |I. The respondents
| aunched a second appeal to the Court of Appeal.
There were four grounds in the nenorandum of the
appeal to that Court. The first two ground to which
objection was unsuccessfully mde in the Court of

Appeal were formulated in the foll owi ng way:

1. The learned trial judge erred in |aw and fact
when he failed to properly evaluate the evidence
on appeal and therefore came to a wong
conclusion that the report of the respondent to

the police was not made with malice.



