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(An appeal from the judgment of the Court of Appeal at Kampala (Okello, 
Eugwau and Kitumba, JJ.A) in Criminal Appeal No. 220 of 2002 dated 8th 

November, 2004) 

J U D G M E N T O F T H E C O U R T 

This is a second appea l against the decis ion of the Cour t of Appea l 

d ismiss ing the appel lant 's appeal against convict ion and sentence to 

death by High Cour t for robbery with aggrava t ion , contrary to 

sect ions 285 and 286 (2) of the Penal Code Act . 

T h e background to the appeal briefly is that on 5 / 1 1 / 9 9 , at about 

10.30 p.m at Namataba Zone in Kampa la , one Kabaho Nathan (PW 

2) and his wi fe Kabaho Windred (PW 3) returned home in a hired taxi 

f rom their shop . W h e n they were at the gate of their house , gunmen 

emerged , put t hem at gunpoin t and d e m a n d e d for money. P W 3 

sur rendered to one of the robbers her handbag conta in ing Shs : 



800 ,000 /= . T h e robbers f ired a g u n , smash ing the w indscreen of the 

taxi car. The re w a s electr ici ty light f rom secur i ty l ights of the house. 

P W 2 and P W 3 were able to see the robbers. P W 2 and P W 3 then 

went into hiding in the banana plantat ion near the house. One Kityo, 

shot by the robbers, was subsequent ly admi t ted in Mulago Hospital 

casual ty wa rd . Dur ing the same night the appel lant w a s found lying 

down on the c o m p o u n d of someone near the scene of the robbery. 

The appel lant had bullet wounds on the a rm and in the chest . W h e n 

No. 28416 D /C Char les K e m b a , ( P W 5 ) asked him if he knew how he 

had susta ined the injur ies, he expla ined that his fe l low robbers had 

shot h im. P W 5 took him to Mulago Hospi ta l : W h e n P W 2 and PW 3 

went to visit one Kityo at the Hospital they found that the appel lant 

had also been admi t ted in the same ward . Both w i tnesses saw and 

recognized the appel lant as one of those who had robbed t hem. On 

16 /11 /1999 , W / D / I P Bal idawa Margaret (PW 4) recorded a charge 

and caut ion s ta tement f rom the appel lant . In the s ta tement , the 

appel lant admi t ted part ic ipat ion in the robbery, but dur ing the trial he 

retracted and repudiated his confess ion. Af ter holding a trial within a 

tr ial , the judge admi t ted the confess ion s ta tement as having been 

made vo luntary and as t rue. T h e s ta tement was admi t ted as exhibit 

P.3. 

In his de fence , the appel lant denied part ic ipat ion in the of fence. He 

said that he was shot by unknown people as he w a s returning to his 

brother 's house . T h e learned trial judge rejected the appel lant 's 



defence, and bel ieved the prosecut ion ev idence , convict ing the 

appel lant as indicted. His appeal to the Cour t of Appea l was 

unsuccessfu l . Hence this appea l , based on two g rounds , which are 

firstly, that the learned Just ices of Appea l erred in law and fact when 

they upheld a convic t ion based on an unsat isfactory con fess ion , and 

secondly that the learned Just ices of Appea l er red in law and fact 

when they fai led to judicial ly evaluate the ev idence on record thereby 

coming to a wrong dec is ion. 

Mr. Noah Sekaboj ja learned counsel for the appel lant said that he 

would argue both g rounds of appeal together , but in essence his 

a rgument revolved only a round the first g round . He con tended that, 

the appel lant 's ev idence in the trial within the trial shows that there 

was no confess ion in the real sense. Tha t ev idence shows that the 

appel lant was i l lerate. He said that he was told to s ign the s ta tement 

before he cou ld be taken for t reatment. Po l icemen were not the 

ones guard ing him at Mulago. He was a mechan ic but he had never 

gone to schoo l . He ga ined exper ience on the job . He knew how to 

write his name a l though he had never gone to schoo l . Learned 

counsel submi t ted that the confess ion was not made by the appel lant 

because he d id not know that it was a confess ion . 

Ms. Kagez i , State At torney, suppor ted the conv ic t ion. She submit ted 

that there was no meri t in the appel lants ' compla in t aga ins t Cour t of 

Appea ls uphold ing the f inding that the confess ions was corroborated 


