THE REPUBLIC OF UGANDA

IN THE SUPREME COURT OF UGANDA
AT MENGO.

(CORUM: ODER, TSEKOOKO, KAROKORA,
MULENGA AND KANYEIHAMBA,JJ.S.C.)

CRIMINAL APPEAL No.04 OF 2004
BETWEEN

BAGATAGIRA MUJUNI.......inmeiereessensacsennes APPELLANT

UGANDA .......ueereecnnsesscssesnassesessesansssasssssssssssasces . RESPONDENT

[An Appeal from the decision of the Court of Appeal at
Kampala (Okello, Twinomujuni and Kitumba, JJ.A.) dated 16"
July, 2004 in Criminal Appeal No.128 of 2002])

JUDGMENT OF THE COURT

This second appeal is from the decision of the Court
of Appeal upholding the conviction by the High Court

of the appellant for the offence of murder.

The facts of the case are simple. The appellant,
Bagatagira Mujuni, and the deceased, Byandagara
Moses, lived in Kyempisi village, Mbarara District.
Apparently the appellant owed the deceased some
money. On the same wvillage, the father of the
appellant engaged Bagorogonza Tumusiime (Tumusiime)

to distil a local brew called Enguli for the former.
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On the 1°° July, 1999, at 1.00 p.m., the appellant
and the deceased went to where Tumusiime was
distilling Enguli. They appear to have arrived at
the same time. The appellant was carrying a panga.
After a while, the deceased demanded that the
appellant pays the debt there and then. Apparently
the latter did not have money, so he promised to pay
it the next day. The deceased persisted 1in
demanding for the money. At that stage, Tumusiime
left the two and proceeded to attend to the Enguli
distillation by replenishing fire. As he was
proceeding, he heard the deceased groan with pain
and when Tumusiime looked back at the two, he
noticed that the deceased lay on the ground while
the appellant had raised one of his arms up poised
to cut the deceased with the panga. The appellant
then cut the deceased. Tumusiime ran away from the
scene and proceeded to inform members of the family

of the deceased about what he had observed.

As the appellant was fleeing from the scene while
carrying his panga, he met Twinomujuni Richard
(PW2) . When Twinomujuni inquired of the appellant
about what had Thappened, the appellant told
Twinomujuni "to leave him alone" as he continued
running away from the scene. At the Enguli
distillery, Twinomujuni found the deceased 1lying
dead in a pool of blood, while more blood was oozing

out from a cut wound at the back.



According to G deon Safari, PWB, a teacher and
vill agemate of deceased and the appellant, after the
i ncident, the appellant disappeared from the village
until he was arrested in Tanzania, ten nonths |ater.

At his trial, the appellant put up an alibi to the
effect that he was not at the scene on the day the
deceased was nurdered, claimng that he had gone to
Tanzania on 27/6/1999 in search of enploynent. The
| earned trial judge rejected that al i bi and
convicted and sentenced him to death. Upon appeal
to the Court of Appeal based on six grounds, the
conviction and the sentence of death were confirned
by that court. From that confirmation the appell ant
has preferred this appeal which was originally
founded wupon three grounds formulated by his
counsel, M. Robert TumMine. Wth Ileave of the
Court Messrs Katende Ssenpebwa & Co., Advocates,

al so counsel for t he appel | ant, filed a
suppl ementary ground of appeal in respect of
mtigation of the sentence of death.

M. Robert Tummiine lodged a witten statenment of
his argunents 1in support of the appeal. He
abandoned the second ground of appeal but argued the
remai ning two grounds together. M. Vincent OCkwanga,
Ag. Senior Principal State Attorney also |odged a
witten statement of argunents on behalf of the
respondent .



