THE REPUBLIC OF UGANDA
IN THE SUPREME COURT OF UGANDA
AT MENGO

(CORAM: ODOKI—-CJ, ODER, TSEKOOKO, KAROKORA, AND
KANYEIHAMBA, 13.SC)
CIVIL APPEAL NO. 7 OF 2004
NILE BANKLTD :ir:caasssnsssssnzazsssesnnaaeinsisisis APPELLANT
VERSUS

RICHARD DESMOND KAGGWA :::::xxiizemnizzii: RESPONDENT

(An appeal from the decision of the Court of Appeal in Kampala (Mukasa-
Kikonyogo, DCJ, Twinomujuni, and Kitumba, JJ.A) in Civil Appeal No. 71 of
2001) ’

JUDGMENT OF ODER, JSC

The High Court dismissed the respondent’s suit against the appellant
and two others, who are not parties to this appeal. He successfully
appealed to the Court Appeal against that dismissal. This appeal is
against the Court of Appeal’s decision allowing that appeal.

The facts of the case as found by the trial Court were as follows:

In the suit, Richard Desmond Kaggwa (the respondent), as the
Plaintiff sued M/S Bond Air Services Ltd. (1% defendant); Nile Bank
Ltd. (the present appellant as the second defendant) and Odoi |
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Onyango as the third defendant. Odoi Onyango was the Chairman
and Managing Director of the first defendant. The plaintiff sued all
the three defendants jointly and severally for a permanent injunction;
return of the certificate of title of his land, comprised in LHR. Block
216; plot 750, situated at Buye, Ntinda, Kampala; and for damages
and costs. The plaint alleged that the 3" defendant defrauded the
plaintiff, who was the Operations Manager of the 1* defendant. It
was also alleged that the 3™ defendant promised the plaintiff shares
in the 1** defendant company. The 3™ defendant then asked the
plaintiff to give him (3" defendant) a power of attorney to mortgage
his registered land (herein after referred to as “the suit property.”)

The plaintiff further alleged in the plaint that no shares were given to
him as promised. He could not therefore be issued with share
certificates of the 600 shares in the first defendant company, which
had been promised to him. About six months after the execution of
his (plaintiff's) power of attorney in favour of the 1% defendant, the
plaintiff received a letter addressed by the 2" defendant to the 1%
defendant by which the suit property was threatened with sale by
auction “due to failure by the first defendant to pay a
mortgage loan of Shs: 24,708,724 /= for which the plaintiff's
said certificate of title had been deposited by the first
defendant as a security for the said loan.”



Paragraph 15 and 16 of the plaint averred that:

"On 1°* December, 1991, the plaintiff discovered from the
first defendant that on a date unknown to the plaintiff, the
third defendant acting in the course of his employment as
the servant argent of the first defendant “orally” agreed and
arranged with the second defendant to divert the plaintiff’s
said certificate of title to be used as a security for an old
mortgage Joan obtained by the first defendant from the
second defendant in 1989.

16. The plaintiff also discovered from the 1°* defendant that
the 3 defendant acting in the course of his employment as
the servant or argent of the 1°* defendant had orally agreed
and effected with the 2" defendant the redemption and
substitution of the 3 defendant's certificate of title which
had been used to secure the old mortgage loan with the
plaintiff's certificate as a security for the said old mortgage
loan granted by the 2" defendant to the 1% defendant in
1989.”

The plaintiff did not say by what means he learnt of the oral
agreement.
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