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JUDGMENT OF THE COURT 

The appellant and three other persons were indicted on two counts 

namely, of murder, contrary to sections 183 and 184 and aggravated 

robbery, contrary to sections 272 and 273(2) of the Penal Code Act. 

A nolle prosequi was entered by the D.P.P in respect of 2 n d accused 

person on both counts. At the end of the trial, the 3 r d and 4 t h accused 

persons were acquitted on both counts for lack of evidence. On ly the 

appellant was convicted on both counts. He was sentenced to death 

on each of the counts but sentence on count 2 was suspended. He 

appealed to the Court of Appeal which dismissed his appeal. Hence 

this appeal. 



The facts of the case may be summarized as fol lows: O n 28 

September 1996, robbers attacked the residence of one Markowsk i , 

at Mackay Zone, Mengo in Kampala District. They stole several of his 

household items including a knife which was Exhibit P2 at the trial. 

In the course of the robbery, Mr . M ike Markowski was shot dead. His 

wife was raped. None of the robbers was seen or identified by any 

eyewitness. The incident was nevertheless reported to the Pol ice and 

after investigations; the appellant and his co-accused were arrested 

and charged with the murder and the robbery. Later, the appellant 

made a charge and caution statement in which he confessed to the 

offences. 

At the trial, the appellant gave sworn evidence in which he 

repudiated the confession which had been received in evidence 

without objection from his counsel. He set up a defence of al ib i . The 

trial judge, whi le treating the appellant's confession as repudiated, 

accepted it as true and rejected the appellant's defence of al ibi . 

Having taken into account the surrounding circumstances of the case 

and the detailed account of what occurred as narrated in the 

repudiated confession, the learned trial judge convicted the appellant 

and sentenced him to death. The learned Justices of Appeal 

reevaluated the evidence and came to the same conclusion as the 

trial court. They therefore dismissed the appellant's appeal and 

confirmed the sentence. 



The Memorandum of Appeal before this court contains two grounds 

of appeal framed as fol lows: 

1. THAT the learned Justices of Appeal erred in law and fact 

when they upheld the finding of the High Court Judge that 

the appellant made the statement and that it is well 

corroborated and made by the first accused and as a result 

came to a wrong decision. 

2. THAT the learned Justices of Appeal erred in law and fact 

when they failed to adequately evaluate the evidence as a 

whole regarding the confession statement and as a result 

came to a wrong decision. 

Mr. Edward Mugu luma Ddamul i ra, counsel for the appellant argued 

the two grounds together. He contended that the findings by the trial 

judge that the repudiated statement was made by the appellant and it 

contained the truth of what actually occurred in the night of the 

murder and the aggravated robbery was wrong. He further contended 

that the learned Justices of Appeal erred both in law and fact when 

they confirmed the findings and judgment of the trial judge when 

they themselves had not reevaluated the evidence. 

Mr . Mugu luma contended further that the fact of the matter was that 

pol ice officers who investigated and charged the appellant had prior 

knowledge of what had occurred and they also knew that the 

appellant had not participated in the commission of the crimes with 

which he was subsequently charged. The pol ice had deliberately 

framed the charges against h im. There had been more than one 



pol ice officer interrogating the appellant - a fact which counsel 

contended was against the law. He contended that even assuming 

that the repudiated confession was admissible, it still lacked one 

necessary ingredient, namely corroboration. He argued that in law it 

is assumed that if a judge finds that there is no corroboration to 

support an accused's alleged statement, the judge should acquit the 

accused. Counsel cited Njuguna s/o Kimani and 3 Others v. R. 

(1954) 21 E A C A 316 and Tuwamoi v. Uganda (1967) EA 84, as 

authorities in support of his submissions. 

For the respondent, Miss Sarah Kerwegi, Senior State Attorney 

supported both the convict ion and sentence of the appellant. She 

contended that the treatment and consequences of a repudiated 

confession as determined by the learned trial judge were the only 

correct approaches to adopt in this case. She further contended that 

whereas corroboration is desirable, it is not the position in law that 

where it is not available a court cannot convict. As long as the trial 

judge is satisfied that the statement was made voluntari ly and that 

what it contains is the truth of what occurred, the judge is entitled to 

bring in a verdict of guilty as happened in this case. 

Miss Kerwegi further contended that in this case, the learned justices 

of Appeal on their own volit ion analysed the facts and evidence of 

the case and came to the same conclusion as that of the trial judge 

whose findings and judgment they conf irmed. Miss K e r w e i 

conceded that there may have been some loopholes in the way the 

evidence was presented to court but on the whole none was 

anywhere near rendering the trial a miscarriage of justice. Counsel 


