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THE REPUBLIC OF UGANDA

IN THE SUPREME COURT OF UGANDA
AT MENGO

(CORAM: ODOKI, C.J., ODER, KAROKORA, MULENGA,
KANYEIHAMBA, JJ.S.C.)

CIVIL APPEAL NO. 16 OF 2004
BETWEEN
TWIGA CHEMICAL INDUSTRIES :::::mnsniiininiznz APPELLANT
AND
VIOLA BAMUSEDDE (T/A Triple B. Enterprises) ::::: RESPONDENT
[Appeal from the judgment and orders of the Court of Appeal

(Mukasa-Kikonyogo, D.C.J., Kitumba and Byamugisha, JJ.A.) in
Civil Appeal No. 9 of 2002, dated 3° March, 2004].

JUDGMENT OF KANYEIHAMBA, J.S.C

This is a second appeal from the Court of Appeal which dismissed the
appellant's appeal. The facts of the case may be summarized as

follows:

On 11™ May, 2000, the appellant filed a suit under the provisions of
Order 33 of the Civil Procedure Rules against the defendant for the
recovery of Shs. 15, 420, 000 and costs of the suit. Apparently, the
claim was founded on some contractual arrangements under which
the appellant had sold to the respondent, various chemicals for which

the respondent made part payment leaving a balance of Shs.



15,420,000 unpaid. The appellant claims that that balance was
subsequently acknowledged by the respondent as owed in two letters
dated the 18™ March and 19™ June of 1999, which letters were

attached to the plaint in the High Court as annextures.

On 3™ November, 2000, the respondent filed a written statement of
defence in which she denied any indebtedness to the appellant in the
sum claimed or any other. However, she herself counterclaimed the
sum of Shs. 4,800,000 for distribution services she had rendered to
the appellant. She further claimed expenses incurred for collecting
debts for the appellant in the sum of Shs. 2,967,000.

The appellant did not file any reply to the averments contained in the
written statement of defence and the counterclaim. The parties first
appeared in court on 8/12/2000. On that day, court gave the appellant
leave to file a reply to the counterclaim out of time and the case was
fixed for mention on the 12/03/2001, that date turned out to be an
unscheduled public holiday in that it was the date on which
Presidential elections were held in Uganda. In the meantime, the
appeliant did not file any reply to the counterclaim. When the matter
came before court again on the 12/06/2001, the respondent’s counsel
attended but the appellant did not appear by counsel or other
representatives. On submissions by the respondent’s counsel, the
appellant’s suit was dismissed. Judgment on the counterclaim was
entered against the appellant in the sum of Shs. 4,800,000 as a
liquidated sum with interest at the rate of 20% from July 1996 till
payment in full. The respondent was awarded the costs of both the

suit and the counter-claim.



On the 13 , November, 2001, the appellant filed an application by way
of Notice of Motion seeking to set aside the court's order dismissing
the suit, stay of execution and setting aside the decree that had been
entered in favour of the respondent on the counterclaim. The main
ground advanced in support of the application was that the appellant
was not aware of the hearing date because it had not been served
with any hearing notice. The application was dismissed and the
appellant appealed to the Court of Appeal which dismissed it with

costs to the respondent. Hence this appeal.

The Memorandum of Appeal to this court contains nine grounds

framed as follows:

1. The learned Justices of the Court of Appeal erred in law and fact to
largely base their decisions on a different ground from that relied
on by the trial judge.

2. The learned Justices of the Court of Appeal erred in law and fact to
find and hold that the appellant was aware of the hearing date of
28" June, 2001.

3. By holding that the learned trial judge exercised his discretion
judiciously  and thus declined to interfere with the same, the learned
Justices of the Court of Appeal erred in law and fact.

4. The learned Justices of the Court of Appeal erred in law and fact
by holding that the respondent's counterclaim was both a

pecuniary and a liquidated one.



