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J U D G M E N T O F K A N Y E I H A M B A . J . S . C 

Th i s is a s e c o n d a p p e a l f rom the Cour t of A p p e a l w h i c h d i s m i s s e d the 

appe l lan t ' s a p p e a l . T h e fac ts of the c a s e m a y b e s u m m a r i z e d a s 

fo l lows: 

O n 1 1 t h M a y , 2 0 0 0 , the appe l lan t f i led a suit unde r the p rov is ions of 

O r d e r 3 3 of the C iv i l P r o c e d u r e R u l e s aga ins t the de fendan t for the 

recovery of S h s . 15, 4 2 0 , 0 0 0 a n d c o s t s of the suit. Apparen t l y , the 

c la im w a s f o u n d e d on s o m e cont rac tua l a r r a n g e m e n t s under wh i ch 

the appe l lan t h a d s o l d to the responden t , va r i ous c h e m i c a l s for wh i ch 

the responden t m a d e part paymen t leav ing a b a l a n c e of S h s . 



15 ,420 ,000 unpa id . T h e appe l lan t c l a i m s that that b a l a n c e w a s 

subsequen t l y a c k n o w l e d g e d by the responden t a s o w e d in two letters 

da ted the 1 8 t h M a r c h a n d 1 9 t h J u n e of 1999 , w h i c h letters w e r e 

a t tached to the plaint in the H igh Cour t a s annex tu res . 

O n 3 r d , N o v e m b e r , 2 0 0 0 , the responden t f i led a wri t ten s ta tement of 

d e f e n c e in w h i c h s h e d e n i e d any i n d e b t e d n e s s to the appe l lan t in the 

s u m c l a i m e d or any other. Howeve r , s h e herse l f coun te r c l a imed the 

s u m of S h s . 4 , 8 0 0 , 0 0 0 for distr ibut ion s e r v i c e s s h e h a d rendered to 

the appel lant . S h e further c l a i m e d e x p e n s e s incur red for co l lect ing 

deb ts for the appe l lan t in the s u m of S h s . 2 ,967 ,000 . 

T h e appe l lan t d id not f i le any reply to the a v e r m e n t s con ta ined in the 

written s ta tement of d e f e n c e a n d the coun te rc la im . T h e par t ies first 

a p p e a r e d in court on 8 /12 /2000 . O n that day , court g a v e the appe l lan t 

leave to fi le a reply to the coun te rc la im out of t ime a n d the c a s e w a s 

f ixed for men t ion on the 12 /03 /2001 , that da te tu rned out to b e an 

u n s c h e d u l e d pub l ic ho l iday in that it w a s the da te on wh i ch 

Pres iden t ia l e lec t i ons w e r e he ld in U g a n d a . In the mean t ime , the 

appe l lan t d id not fi le any reply to the coun te rc la im . W h e n the matter 

c a m e before cour t a g a i n on the 12 /06 /2001 , the r e s p o n d e n t ' s c o u n s e l 

a t tended but the appe l lan t d id not a p p e a r by c o u n s e l or other 

represen ta t i ves . O n s u b m i s s i o n s by the r e s p o n d e n t ' s c o u n s e l , the 

appe l lan t ' s suit w a s d i s m i s s e d . J u d g m e n t on the coun te rc la im w a s 

en te red aga ins t the appe l lan t in the s u m of S h s . 4 , 8 0 0 , 0 0 0 a s a 

l iquidated s u m with interest at the rate of 2 0 % f rom Ju l y 1996 till 

paymen t in ful l . T h e responden t w a s a w a r d e d the c o s t s of both the 

suit a n d the coun te r - c la im . 



O n the 13 , N o v e m b e r , 2 0 0 1 , the appe l lan t f i led an app l ica t ion by w a y 

of Not ice of Mo t ion s e e k i n g to set a s i d e the cour t ' s o rder d i s m i s s i n g 

the suit, s tay of execu t i on a n d sett ing a s i d e the d e c r e e that had b e e n 

en te red in favour of the responden t on the coun te rc la im . T h e ma in 

g round a d v a n c e d in suppor t of the app l ica t ion w a s that the appel lant 

w a s not a w a r e of the hear ing da te b e c a u s e it had not b e e n s e r v e d 

with any hear ing not ice. T h e app l ica t ion w a s d i s m i s s e d a n d the 

appe l lan t a p p e a l e d to the Cour t of A p p e a l w h i c h d i s m i s s e d it with 

cos t s to the responden t . H e n c e this a p p e a l . 

T h e M e m o r a n d u m of A p p e a l to this court con ta ins n ine g rounds 

f ramed a s fo l lows: 

1. The learned Justices of the Court of Appeal erred in law and fact to 

largely base their decisions on a different ground from that relied 

on by the trial judge. 

2. The learned Justices of the Court of Appeal erred in law and fact to 

find and hold that the appellant was aware of the hearing date of 

28th June, 2001. 

3. By holding that the learned trial judge exercised his discretion 

judiciously and thus declined to interfere with the same, the learned 

Justices of the Court of Appeal erred in law and fact. 

4. The learned Justices of the Court of Appeal erred in law and fact 

by holding that the respondent's counterclaim was both a 

pecuniary and a liquidated one. 


