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B E T W E E N 
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A N D 
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(Appeal from the judgment of the Court of Appeal in Kampala 
(Mukasa-Kikonyogo, DCJ, Okello, and Engwau, JJ.A) dated 
5/4/2004) in Civil Appeal No. 75 of 2003 

J U D G M E N T O F ODER, JSC 

T h e a p p e l l a n t , E d i s o n K a n y a b w e r a , s u e d t h e r e s p o n d e n t , 

Pas to r i T u m w e b a z e , in t h e H i g h C o u r t f o r d a m a g e s in 

n e g l i g e n c e a r i s i n g f r o m a r o a d t r a f f i c a c c i d e n t in w h i c h 

t h e r e s p e c t i v e m o t o r v e h i c l e s o f t h e t w o p a r t i e s w e r e 

i n v o l v e d a n d d a m a g e d . F o r ease o f r e f e r e n c e , I shall 

h e r e i n a f t e r r e f e r t o t h e a p p e l l a n t as "the plaintiff" and 

respondent as "the defendant". T h e p la i n t i f f c l a i m e d 

t h a t t h e a c c i d e n t w a s c a u s e d b y t h e n e g l i g e n c e o f t h e 



d e f e n d a n t ' s d r i v e r f o r w h i c h t h e d e f e n d a n t w a s v i c a r i o u s l y 

l iab le . T h e d e f e n d a n t f i l e d a w r i t t e n s t a t e m e n t o f 

d e f e n c e t o t h e su i t , in w h i c h h e p l e a d e d c o n t r i b u t o r y 

n e g l i g e n c e o n t h e p a r t o f t h e p la in t i f f ' s d r i v e r , f o r w h i c h 

he c l a i m e d t h e p l a i n t i f f w a s v i c a r i o u s l y l i ab le . T h e h e a r i n g 

o f t h e su i t w a s a d j o u r n e d o n seve ra l o c c a s s i o n s , b e c a u s e 

t h e d e f e n d a n t w a s n o t s e r v e d w i t h t h e h e a r i n g n o t i c e . On 

23/3/1998, t h e t r ia l j u d g e , L u g a y i z i , J , a d j o u r n e d t h e h e a r i n g 

o f t h e su i t t o a n o t h e r d a t e , b e c a u s e , a c c o r d i n g t o h i m , t h e 

"affidavit of service is unsatisfactory". He d i r e c t e d 

t ha t : -

"Let the plaintiff's side serve the defendant 

again. They should go with LC's or Police and in 

case the defendant refuses service the LC. or 

Police should swear an affidavit to that effect as 

well". 

S u b s e q u e n t l y o n 10.11.1998, t h e r e c o r d o f " the t r i a l c o u r t 

r eads : 

"Mr. Akampulira for plaintiff, plaintiff is present-Ms. 

Nabatanzi, court Clerk. 



Mr. Akampulira. Mr. Kabyesiza for defendant absent 

and defendant is not present either. They were 

served and I have an affidavit of service and a copy of 

the summons they endorsed. Can we proceed exparte 

under order 9 rule 17 of the CPR? 

Court 

I am satisfied that the defendant's advocates were 

served with today's hearing notice. Since they have 

not turned up or given any explanation of their 

absence or that of their client I assume that both of 

them are no longer interested in being present during 

the hearing of this case. This case will therefore 

proceed exparte". 

T h e l e a r n e d t r i a l j u d g e p r o c e e d e d t o h e a r t h e p l a i n t i f f s 

e v i d e n c e , a f t e r w h i c h , o n 27.10.2001, h e p a s s e d j u d g m e n t 

f o r t h e p l a i n t i f f f o r : 

1. Shs: 1 2 m / = as r e p l a c e m e n t v a l u e f o r t h e p i ck u p . 

2. Shs: 2 m / = g e n e r a l d a m a g e s . 



3. i n t e r e s t a t ra te o f 6 % p.a. f o r No.1 f r o m t h e d a t e o f 

f i l i n g su i t un t i l p a y m e n t in fu l l a n d f o r N o . 2 f r o m 

t h e d a t e o f j u d g m e n t un t i l p a y m e n t in f u l l . 

4. Cos ts o f t h e su i t . 

S u b s e q u e n t l y , t h e d e f e n d a n t f i l e d an a p p l i c a t i o n in t h e 

H igh C o u r t u n d e r O r d e r 9, ru le 24 o f t h e Civ i l P r o c e d u r e 

Rules (CPR) f o r a n o r d e r f o r s e t t i n g a s i d e t h e e x - p a r t e 

j u d g m e n t . T h e m a i n g r o u n d o f t h e a p p l i c a t i o n w a s t h a t 

t h e d e f e n d a n t w a s n o t s e r v e d w i t h t h e h e a r i n g n o t i c e f o r 

t h e su i t . O k u m u - W e n g i , J , h e a r d t h e a p p l i c a t i o n a n d 

d i s m i s s e d it o n t h e g r o u n d t h a t t h e t r ia l j u d g e , L u g a y i z i , J , 

w a s sa t i s f i ed t h a t t h e d e f e n d a n t ' s a d v o c a t e s h a d b e e n d u l y 

s e r v e d w i t h t h e h e a r i n g n o t i c e a n d r i g h t l y h e a r d a n d 

passed t h e j u d g m e n t e x p a r t e . 

T h e r e a f t e r , t h e d e f e n d a n t a p p l i e d t o t h e H i g h C o u r t f o r a 

r e v i e w o f its o r d e r , w h i c h h a d r e f u s e d t o se t a s i d e t h e ex 

p a r t e j u d g m e n t . T h e a p p l i c a t i o n w a s m a d e u n d e r S e c t i o n 

35 o f J u d i c a t u r e A c t ; S e c t i o n 83 o f t h e Civ i l P r o c e d u r e A c t ; 

a n d O r d e r 42 , ru les 1 a n d 8 o f t h e CPR, o n t h e g r o u n d s t h a t : 


