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THE REPUBLIC OF UGANDA

IN THE SUPREME COURT OF UGANDA
AT MENGO

(CORAM: ODER, TSEKOOKO, KAROKORA, MULENGA,
KANYEIHAMBA, J.J.S.C.)

CRIMINAL APPEAL NO 28 OF 2001
BETWEEN

MUNDU TITO ::0coscsessssssssssessssssssssessssssssissss APPELLANT

UGANDA ::osssssssssssssnssssssesssesssssssesssssssssisss: RESPONDENT

[Appeal arising from the judgment and decisions of
the Court of Appeal (Kato, Okello, Twinomujuni,
J.J.A.) dated 9" August, 2001, in the Crniminal
Appeal No. 111 of 1999].

REASONS FOR THE DECISION OF THE COURT

We heard this appeal on 1st July, 2003, and dismissed it for
lack of merit. We intimated that we would give our reasons

later. We do so now.

The facts and background to this appeal may be

summarised as follows:

On 1st March, 1997 at around 8.00 p.m. the farm of Kasajja

Byvakika at Kolonyi village in Mbale District was attacked byv

a gang of robbers. During the attack, one Okwalinga Kadir
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alias Dudu who was a watchman at the farm was murdered
and several other emplovees of the farm were attacked,
assaulted and robbed of various items of property including

a bicycle, a radio and cash.

Two of the victims of the robbery, Twahiyu Were, PW2, and
Mbaga Abdulla, PW3, recognised the appellant as one of the
attackers. The appellant with six other suspects were
subsequently arrested and charged with one count of
murder and four counts of aggravated robbery. All the
accused persons denied the charges. The appellant set up
the defence of alibi. The six persons who were charged with
the appellant were acquitted of all the charges. The
appellant was acquitted on one count of robbery. He was
convicted on the count of murder and on two counts of
robbery and sentenced to death on each of those counts.
The death sentence on the counts of robberv was
suspended. On appeal, the Court of Appeal quashed the
convictions and set aside the sentence on the count of
murder and one count of robbery and upheld the conviction

and sentence on the second count of robbery.

The Memorandum of Appeal to this Court contained five
grounds but the fifth ground was abandoned. The

remaining grounds were framed as follows:

1. The learned Justices of Appeal erred in law and fact

when in evaluating the evidence on record they found
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and/or upheld the decision of the trnial judge that the
ingredients of the offence of aggravated robbery had
been proved to the required standard.

2.  That the leamed Justices of Appeal erred in law and
fact when they found and upheld the decision of the
trial court that the appellant had caused grievous bodily
harm on Mbaga Abdalla and Twahiyu Were.

3.  That the leamed Justices of Appeal erred in law and
fact when they improperly evaluated the evidence to

find the appellant guilty of aggravated robbery.

4.  The learned Justices of Appeal erred in law and fact
when they found and upheld the decision of the tnal
court that there was sufficient evidence to prove theft of
the One hundred and fifty thousand (Shs.150,000/ =)

and a radio by the appellant.

Mr. Mohammed Mbabazi, learned counsel for the appellant
argued grounds 1, 2 and 3 together and ground 4
separatelv. Counsel first submitted that there was
insufficient evidence to prove that the appellant had caused
any grievous bodily harm to Mbaga Abdalla. He contended
that whereas in the indictment it was alleged that the
appellant together with others had caused grievous bodily
harm to Mbaga Abdalla on 1st March, 1997, the doctors’

medical report showed that the alleged victim, Mbaga







