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THE REPUBLIC OF UGANDA

IN THE SUPREME COURT OF UGANDA
AT MENGO

CORAM: ODOKI,CJ, ODER, TSEKOOKO,
KAROKORA AND MULENGA, JSC)

CRIMINAL APPEAL No.l1l6 OF 2002

BETWEEN

BYABAGAMBI GABRIEL = .. APPELLANT

UGANDA O RESPONDENT

[Appeal from the decision of the Court of Appeal at
Kampala (Kato, Engwau and Twinomujuni, JJ.A) dated 26
April, 2002 in Criminal Appeal No.71 of 2001]

JUDGMENT OF THE COURT

This is an appeal against the decision of the Court of
Appeal. That court dismissed an appeal by the
appellant who had been convicted of murder and
sentenced to death by Musoke-Kibuuka, J, of the High

Court.



In the High Court, the indictment alleged that on
3/2/1999, the appellant together with another person

murdered Silver Byomuhangi, the deceased.

The facts in this case are simple.

The appellant was an uncle of the deceased. The father
of the deceased appears to have fathered him outside
marriage and disappeared some time before 1985. During
that year, the mother of the deceased introduced him to
the appellant as the latter's nephew, where—upon the
appellant gave him some property. Later a
misunderstanding arose between the two because of land
belonging to the deceased's father. L.C. officials
decided the dispute in favour of the deceased. Then a
child of the deceased became 1ill. The deceased
suspected and also complained that the child was
bewitched by the appellant. This made worse the
already bad relationship between the two. On 3/6/1999,
the deceased attacked the home of the appellant and
assaulted the latter's wife. She ran into appellant's
house and the deceased threw a hoe at her. He also
broke a door of the house.

On 3/7/1999, at about 5.00 p.ﬁ., the deceased met Maria
Tumuhirwe, (DW2) a daughter-in-law of the appellant, at
Bakyokyeza Trading Centre. Also present were Mugisha,
a son of the appellant, and Kakuhikire, a brother of
the appellant. The deceased then told Maria to:

"Go and tell him (appellant) that I am coming there to
cut all of you."




The deceased said so because the appellant and his son
had bewitched a son of the deceased. The deceased
followed the threatening message by demanding for a
panga from Mugisha. The deceased hurriedly left the
trading centre. In view of this, Maria rushed home and
delivered the deceased's message to the appellant. Upon
hearing the message, most members of the appellant's
household fled the home. Maria reported the same threat
immediately to Daniel Rwakasingye (PW5) an LC1
Chairman, who was tending his cattle nearby. Soon the
deceased appeared at the appellant's home. A hot

argument ensued between the deceased and the appellant.

Tumusiime Dan, (PW4) a neighbour of the deceased heard
the quarrel and went to the scene. By the time of his
arrival, the hot argument had subsided but the
appellant was seated in the verandah of his house armed
with a panga. January, a young son of the appellant
stood 1in the doorway of the main house while the
deceased stood in the compound. Tumusiime advised the
deceased to take the sick child to hospital instead of
accusing his uncle of witchcraft. Tumusiime walked
towards his home but after walking for about 20 metres,
he heard a sharp cutting sound which forced him to
return to the scene. There he found the appellant and
January hurrying away from the scene, while the
deceased lay dead in a pool of blood. Eventually the
appellant reported himself to PW5 who kept him in his

house under protective custody until police arrived and
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