THE REPUBLIC OF UGANDA

IN THE SUPREME COURT OF UGANDA
AT MENGO .

(CORAM: ODOKI CJ, ODER, TSEKOOKO, KAROKORA, MULENGA,
KANYEIHAMBA, J.J. 8.C, AND OGOOLA, AG. JSC))

CONSTITUTIONAL APPEAL NO.3 OF 2004

BETWEEN
THE ATTORNEY GENERAL :::zmccecsnsnnnsnananninaninzis: APPELLANT
AND
1. PAUL K. SSEMOGERERE}
2. HON ZACHARY OLUM  }hinnnnnninnnnninniin: RESPONDENTS

(An appeal from the decision of the Constitutional Court of

Uganda at Kampala (Okello, Mpagi-Bahigeine, Engwau,

Twinomujuni and Kitumba JJA,) dated 25" June 2004, in
Constitutional Petition No. 3 of 2000)

JUDGMENT OF THE COURT

This is an appeal against the decision of the Constitutional Court of Uganda
dated 25" June 2004, whereby the petition filed by the respondents
challenging the validity of the Referendum (Political Systems) Act 2000, was
granted, and the Act was declared void.

The respondents alleged in the petition that they were affected and aggrieved
by the following matters being inconsistent with the Constitution:

“(a) That the Referendum (Political Systems) Act 2000
(the Act) declared passed by the Parliament of
Uganda on 7% June, 2000, was passed in
contravention of Article 90 (1) and (3) (a) and (e) of
the Constitution of Uganda and Rules 99 and 100 of
the Rules Procedure of the Parliament of Uganda in
that the Bill was neither discussed by the relevant
Committee of Parliament or were recommendations
thereon duly made.



(b)

(c)

(d)

(e

t

That Section 2 of the Act Is calculated to confer
power upon Parliament to make the Political Systems
Referendum law outside the time prescribed under
Article 271 (2) of the Constitution thus effecting an
amendment of Article 271 (2) without following the
Constitutional Procedures laid down in Articles 259,
260 and 261 and as such the provisions of Section 2
are in contravention of those Articles of the
Constitution.

That the passing of the Act on 7" June, 2000 being
Jjust about one year before the expiry of the term of
the first Parliament elected under the 1995
Constitution, was in contravention of Article 271 (2)
of the Constitution, and deprives the voters including
the petitioners of their right thereunder.

That in contravention of Article 75 of the
Constitution, the Act promotes and establishes one
political party, the Movement, to the extent that the
Act failed to comply with Articles 73 of the
Constitution but instead incorporated the Electoral
Commission Act, No. 3 of 1997 and the Parliamentary
Election (Interim Provisions) Statute No. 4 of 1996
which deny political parties recognised under Article
269 in the referendum prescribed under Article 271 of
the Constitution and in consequence the Act is
inconsistent with, and is in contravention of, Articles
20, 21, 29 (1) (a), (b), (d) and (e), 43 (2) (a), and (c), 73
and 269, of the Constitution and clauses Ii(i), (iv), (v)
and (vi) of the National Objectives and Directive
Principles of State Policy.

That the omission by Parliament to enact the Political
Organisations Bill under Article 269 allowing political
party activities has so thoroughly corrupted the
democratic process that the fundamental right to free
and fair elections cannot be provided in the
Referendum in contravention of Article 69 of the
Constitution.

That Section 27 and the whole Act is inconsistent
with Article 271 of the Constitution in that contrary fo
the Provisions of Article 271 the Act is parallel to the
Referendum and Other Provisions Act, 1999 which by




(9)

(h)

the 7" June, 2000 was still on the Statute books of
Uganda unrepealed by Parliament

That to the extent that the Act has the intendment to
nullify the decisions of the Supreme Court of Uganda
in Constitutional Appeal No. 1 of 2000 between the
Petitioners and the Attorney General and to interfere
with the trial of Constitutional Petition No. 3 of 1999
between the same parties, the Act was passed in
contravention of Articles 28, 92 and 128 (2) of the
Constitution.

That the Act is further unconstitutional in that it
violates the obligations of Uganda to respect the
Fundamental Rights to free speech, free and fair
elections, freedom of association and freedom of
assembly embodied in various International Human
Rights Convention to which Uganda is a party or with
which Uganda is otherwise obligated to comply and
in the premises the Act is in contravention of Articles
20, 52 (h) and 286 of the Constitution and Clause
XXVill of the National Objectives and Directive
Principles of State Policy of the Constitution.”

The respondents stated further that by reason of the matters stated in
paragraph 1 (a), (b), (c), (d), (e), (f), (g), and (h) above, the Referendum

(Political Systems) Act 2000 is unconstitutional and must be struck down as

null and void.

The respondents prayed for the following declarations:

“i)

(#

That the passing of the Referendum (Political
Systems) Act 2000 by Parliament in one day, 7" June,
2000, without first referring it to the relevant Standing
Committee of Parliament was inconsistent with
Article 90 (1) and (3) of the Constitution.

That the enactment of a Political Systems
Referendum law which denies political parties of the
Constitutional right to participate in the referendum
to choose a political system under Article 271 but
instead institutes the ‘Movement’ as the only
recognised political system before the Referendum is




held and in contravention of Articles 20, 21, 29, 73, 75

and 269 of the Constitution is null and wvoid and
ineffectual.

(ii) That Parliament was incompetent to enact the
Referendum (Political ~ Systems) Act 2000 upon  expiry
of the time prescribed by the Constitution and
thereby reduce the time allowed for canvassing, the

law so enacted is null and void.

(iv) That the passing of the Referendum (Political
Systems)  Act 2000 was outside the competence of
Parliament to the extent it was calculated to alter the
judgment or decisions of the Courts between the
petitioners  and the Government.

(v) That the Referendum  (Political Systems) Act 2000 is a
colourable  legislation = whose objectives and effect is

to outlaw Political  Organisations permanently except
the Movement political  organisation and institute a
one party State and consequently the Act is in
contravention of the Constitution."

The petition was accompanied by affidavits sworn by each of the respondents
and one other affidavit sworn by Hon. Daniel Omara Atubo, in support of the

petition.

The appellant filed an answer to the petition in which he stated that both the
Referendum (Political Systems) Act 2000 and the referendum which was held
pursuant to the Act were enacted and organised in accordance with the
Constitution.  The answer to the petition was supported by the affidavits
sworn by Mr. Joseph Matsiko, Senior State Attorney and the Rt. Hon. Edward

K. Ssekandi, Speaker of Parliament.

The petition, which was filed on 22nd June 2000, was not heard until 28" April
2004, over three years after the referendum on political systems had been
held on 29" June 2000. At the hearing of the petition, the following issues

were framed for determination:



