
IN THE SUPREME COURT OF UGANDA 

HOLDEN AT MENGO 

CORAM: ODOKI, CJ, ODER, TSEKOOKO, KAROKORA, A N D 

MULENGA, JJ.S.C. 

CRIMINAL APPEAL NO. 25 OF 2002 

BETWEEN 

1. WALAKIRA ABAS 

: APPELLANTS 2. SGT. KIZITO JOSEPH 

3. MUWAKANIRA J O H N . 

AND 

UGANDA::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::::RESPONDENT 

{Appeal from the judgment of the Court of Appeal (Kato, Okello and Engwau JJ.A) at 

Kampala, dated 22nd May 2002 in Criminal Appeal No.49 of 2001} 

JUDGMENT OF THE COURT. 

The High Court of Uganda (Mwondha J.), sitting at Mubende on 11th May 2001, 

convicted the above-named appellants on one count of aggravated robbery under 

sections 272 and 273 (2) of the Penal Code Act and sentenced them to death. The 

robbery for which they were indicted and convicted, was committed in the night of 

30 t h June 1999, by three robbers at the home of one Sulaiman Musisi, where they 

stole diverse goods and in the course of the robbery used deadly weapons. The 

three appellants appealed to the Court of Appeal, but were unsuccessful, hence this 

second appeal. 
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Although Walakira Abas, the 1 s t appellant, pleaded not guilty upon arraignment, 

ultimately he did not dispute his participation in the robbery. Three eyewitnesses, 

Nabakema Sarah PW2, Livingston Musisi PW3, and Stephen Kalungi PW4, 

identified him as one of the three robbers. A fourth witness, Moses Byamukama 

PW5, testified that the 1 s t appellant had used his bicycle, without his consent, to 

transport some of the stolen goods. The stolen goods and guns similar to those the 

robbers had, were recovered in a shrine at the home of the 1 s t appellant's parents. 

To crown it all, when the 1 s tappellant testified, he admitted that he participated in 

the robbery. His only ground of appeal in this Court is that the Court of Appeal 

erred in upholding his conviction for aggravated robbery instead of substituting 

one for simple robbery. We shall dispose of his appeal first. 

Ms. Musoke, learned counsel for the 1 s t appellant submitted that there was no proof 

that the guns exhibited in court, were the guns, which the robbers carried during 

the robbery. Secondly, she submitted that none of the eyewitnesses testified that 

the guns were used during the robbery. Thirdly, she pointed out that when the guns 

were tested at the trial, only one was functioning. She argued that the prosecution 

had not proved that the 1 s t appellant had carried the functioning gun. Learned 

counsel submitted that on the evidence before the trial court, the 1 s t appellant ought 

to have been convicted of simple robbery. 

In reply, Mr. Semalemba, Principal State Attorney, conceded that the guns were 

not fired during the robbery, but contended that there was ample proof that the 

robbers "used" the guns to threaten the victims. He submitted that although the 

indictment alleged that the robbers "used a deadly weapon to wit a gun and panga", 

the conviction on proof of only a threat to use a deadly weapon did not occasion 

any miscarriage of justice. He also maintained that upon recovery, both guns were 

tested and found to function and that only later one failed to function due to rust. 



The 1st appellant raised the same issue in the Court of Appeal, and in their 

judgment, the learned Justices of Appeal said -

"On the issue of guns, PW2, PW3 and PW4 testified that the thugs were 
armed with 2 guns... We accept their evidence that no gunshot was fired 
during the robbery. We, however, find that the guns were used to 
threaten the witnesses. PW3 had identified one of them to be having a 
barrow which was cut short. The following day, PW7 recovered 2 guns 
from the home of the 1st appellant. Both guns had their muzzles cut to 
make them shorter. The evidence of PW7, in our view, tallies with the 
description given by PW3 in respect of one gun. The evidence of PW7 
was ... that soon after the robbery, Corporal Kwoba who was in charge 
of that search operation test fired the guns in his presence and both guns 
were capable of discharging bullets. His evidence was not challenged at 
the trial. Although the guns were not shown to PW3 at the trial for 
identification, we agree ... that the 2 guns recovered from the home of 
the 1st appellant were the ones seen with the appellants during the 
robbery. They were capable of discharging bullets in view of the evidence 
of PW7. ... we find that they were lethal or deadly weapons within the 
meaning of section 273 (2) of the Penal Code Act." 

We are unable to fault the findings of the learned Justices of Appeal in this respect. 

Having regard to the evidence as a whole, we find it irresistible to infer, as the 

courts below did, that the guns exhibited at the trial, are the guns the eyewitnesses 

saw during the robbery. In addition to the similarity of the exhibited guns to the 

description given by PW3, the proximity in time between the robbery and the 

discovery of the guns, and the finding of the guns along with the stolen goods, lead 

to only that inference. We are also satisfied, as was the Court of Appeal, that 

PW7's evidence was sufficient proof that the guns, which were tested in his 

presence, could discharge bullets and were, therefore, deadly weapons. We would 

add that the 1 s t appellant 's testimony that one of the robbers had directed him how 

to operate the gun he carried, also tends to corroborate the evidence that the gun 

could function. Besides, it is immaterial if the 1 s t appellant carried a defective gun 

3 


