THE REPUBLIC OF UGANDA
IN THE SUPREME COURT OF UGANDA
AT MENGO

(CORAM: ODER, KAROKORA,
MULENGA, KANYEIHAMBA, KATO
J.J.S.C.)

CRIMINAL APPEAL NO. 1 OF 2003

BETWEEN
KAZIBWE KASSIM } ::::ccciceeiitAPPELLANT
VERSUS
UGANDA::::::::::::::::::::'::::::::::: RESPONDENT

(An appeal from the Decision of the Court of

Appeal at Kampala by (Okello, Berko, and

Byamugisha J.J. A) dated 18* February, 2003 in

“Criminal Appeal No. 11 of 2001)

JUDGMENT OF THE COURT

This 1s a second appeal. It is from a judgment of the Court .
of Appeal dated 18" February 2003 in which the Court of
Appeal quashed the conviction and set a side a death

sentence for murder and substituted a conviction of
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manslaughter and a sentence of 10 years imprisonment.
The facts of the case as accepted by the lower courts were
as follows:

Early in the morning of the 21st February 1999, one Fred
Senyange, (PW1) a brother of the appellant, went to the
home where the appellant was cohabiting with the deceased
and picked his axe and panga which he used to keep in the
appellants’ home and went to his place of work. Shortly
afterwards the appellant called PW1 and informed him that
he (appellant) might be imprisoned because his wife, the
deceased, had drunk poison. PWI1 entered the appellants’
house, found the deceased groaning and breathing heavily.
PW1 fetched milk and tried to administer it to her, but she
could not drink it. Shortly after that, she died. The matter
was reported to LC officials and eventually to police. The

appellant reported himself to the police and was arrested.

The medical evidence comprised of a postmortem report
made by a doctor who examined the deceased’s body on
23/2/99. It was produced in evidence by Dr. Okware who
knew the hand writing and signature of the author Dr.
Kamoga. According to the report, the injuries found on the
body were a bruise on the frontal part of the head, a deep
cut wound over left eye lid and cerebral spinal fluid oozing
from nostrils. There was also a fracture of the left clavicle.
Cause of death was described as head injury.

In Dr. Okware’s opinion, the injuries inflicted on the

deceased suggested that a lot of force was used. Cut
2




wounds suggest use of something sharp. A fal against a
sharp object could also cause some of the injuries found
especially those that made a spinal fluid to come out of the
deceased's nostrils.

In cross examination, Dr. Okware classified a fall into two
categories, namely; "gravity fal" and "accelerated fal". In
his opinion a gravity fall would not cause the kind of injury
found on the head, but an accelerated fall would.

At the trial, the appellant denied the offence. He stated that
when he was going to his place of work in the evening of the
day before the incident, the deceased told him that she
needed salt. He gave her money for the salt and went to his
place where he was burning charcoal. When he returned at
night from his place of work, he did not find the deceased at
home. Hewent to look for her at Kabanda's drinking place
and found her fighting with her brother, Eriya Serugo
(PW4). Hetook the deceased home but soon afterwards left
for the forest to attend to his charcoal burning, where he
spent the whole night. He returned the following morning
and went straight to bed. Whilst he was in bed, PW1 came
and picked his axe and panga from the appellant's home
where he (PW1) used to keep them and went away. The
appellant then looked at the deceased and found that she
had vomited. He then found a bottle of poison lying near
her. The appellant stated that afterwards, PW1 returned to
the house and went and brought milk but the deceased was
too weak to drink it. Shortly after, the deceased died. PW1

was sent to call PW4and LC officials. Later, police officials
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