M W THE REPUBLIC OF UGANDA
. IN THE SUPREME OF UGANDA
AT MENGO

(COMRAM: ODER, TSEKOOKO, KAROKORA, MULENGA AND
KANYEIHAMBA, 11.S.C.)

CIVIL APPEAL NO 9/2002

BETWEEN -
ERISAFANI MUDDUMBA it APPELLANT
AND
WILBERFORCE KULUSE ::::::mimszismsnnisnniininiiiiiisins: RESPONDENT

(Appeal from the judgment of the Court of Appeal at Kampala (G.M. Okello,
A.E Mpagi-Bahigeine, and J.P. Berko, JJ.A) dated 9.4.99 in Civil Appeal No.
8/98)

JUDGMENT OF ODER, JSC -

This is a third appeal. It is against the judgment of the Court of Appeal,
dismissing appellant’'s appeal from the High Court. The High Court had
dismissed the appellant’s appeal from a decision of the Grade I Magistrate’s
Court of Kamuli.

The case arose from a dispute over a “Kibanja” piece of land. During 1984, the
appellant tried to evict the respondent from the kibanja. = The respondent
successfully sued him in a Grade II Magistrate’s Court at Nawanyago in Civil Suit
No. 3/87. The appellant appealed to the Chief Magistrate’s Court in Jinja, in Civil
Appeal No. 79.88. On 6/5/91 the Chief Magistrate ordered a retrial. However,
on 6.5.91, the same Chief Magistrate, for unexplained reasons, directed the
appellant to file a new suit against the respondent in a Grade I Magistrate’s
Court at Kamuli. The appellant did exactly that in Civil Suit 10/91. He lost the
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suit, and appealed to the High Court at Jinja in Civil Suit No. 4/91. He lost that
appeal, too. Consequently, he appealed to the Court of Appeal which also
dismissed his appeal. He then filed an appeal to this Court before leave to
appeal had been obtained from the Court of Appeal as required by section 7 (2)
of the Judicature Act. The appeal was struck out. It was subsequently
reinstated after leave of the Court of Appeal had been obtained on 30/7/2001.
When the appeal was called for hearing on 13/11/2003, the appellant applied to
adopt his original memorandum of appeal to this Court. The respondent

consented, and the Court granted the application.

In this Court the appellant conducted his case personally as a pauper without
assistance of counsel.

The grounds of appeal are set out in the memorandum of appeal as follows:

"1.The Honourable Justices of Appeal erred in failing to
subject evidence adduced in lower court to sufficient

fresh and exhaustive scrutiny.

2. The Honourable Justices of Appeal erred by not taking the
law of limitation Act of Uganda as important and without
mind to the period which I have occupied the land in
dispute which is over 67 years and I have permanent crops

and a permanent house built in 1950.

3. The Honourable Justices of Appeal erred for not taking
falsehood, contradiction and discrepancy in the
respondent’s case and of the judgment of Lower Court

seriously which caused injustice.”




Ground 1 of appeal is a repetition of ground of appeal in the Court of Appeal,
which was abandoned before that court. The appellant, nevertheless argued
that ground, but it was difficult for me to make sense of what he said. He partly
referred to the respondent's evidence in Civil Suit No. 3/87, heard by the Grade
[l Magistrate of Nawanyago, in which the respondent was the plaintiff and the
appellant the defendant. With respect to the appellant, the evidence in that case
is irrelevant to the present appeal, which originated from the suit the appellant
instituted against the respondent in the Grade | Magistrate's Court in Kamuli.
The appellant further submitted that the Court of Appeal erred to hold that the
respondent had inherited the land in dispute although he did not have a
certificate of title to it, and to have accepted the evidence of Amisi, the
respondent's DW2 at the trail that he, Amisi had sold the land at Shs: 400/= in
1944, to the respondent's father, Musalirwa, and the respondent inherited the
land from his father. This, the appellant contended, contradicted the
respondent's evidence that his father, Yusufu Musalirwa, occupied the suit and
after the "Kisoko" Chief had asked him for a "Kanzu" and Shs: 300/= of which
the respondent's father paid Shs: 180. In the circumstances, the appellant
submitted that the Court of Appeal erred to have accepted the evidence of the
respondent's witnesses without scrutinizing it. The appellant further submitted
that the Court of Appeal erred to have accepted the respondent's evidence that

the appellant got the suit land through the Kyabazinga of Busoga in 1959.

In ground 3 the appellant repeated the submission he had made under ground 1,
criticising the Court of Appeal for believing the respondent's evidence to the
effect, inter alia, that he (the respondent) inherited the suit land in 1964. If that
was true, the appellant contended, then the respondent occupied the land for 20
years before he instituted a suit for trespass against the appellant in the Grade Il

Magistrate's Court in 1987.



