REPUBLIC OF UGANDA

IN THE SUPREME COURT OF UGANDA
AT MENGO

[CORAM: ODOKI, CJ; ODER, TSEKOOKO, MULENGA AND
KANYEIHAMBA, JJ.S.C]

CIVIL APPEAL No.1l0 OF 2002

BETWEEN

A.K.P.M. LUTAYA .....rrecsensnsesncsnssesesense APPELLANT

ATTORNEY GENERAL ...ivinnnesessssissanscsnes RESPONDENT

[Appeal from the judgment of the Court of Appeal at Kampala

(Kato, Okello & Mpagi-Bahigeine, JJ.A} dated 6" March, 2002 in
Civil Appeal 49 of 2001].

JUDGMENT OF TSEKOOKO, JSC: This appeal arises from the

decision of the Court of Appeal which upheld the

judgment of the Principal Judge dismissing the
appellant's action.

There 1s a 1little confusion in the recording of
evidence from witnesses and the numbering of witnesses
in the trial court record. But the facts appear clear.
A.K.P.M. Lutaya, the appellant, at all timesmaterial to
these proceedings,NWas the registered proprietor of a

piece of land comprised in Leasehold Register volume
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1425 Folio 13 Block 97 Plot 1, Kyaggwe, 1in Mukono
District. He established a farm in one part of the
land, (hereinafter referred to as the "land"). He
brought an action in trespass against the Respondent
Attorney General in the High Court. In the action he
claimed for general damages, special damages for

trespass to the land and for a permanent injunction.

In the plaint, 1t was alleged that during February
1995, 600 Government soldiers, who were deployed at
Mpoma Satellite Station, trespassed upon the
appellant's land and caused substantial damage to his
farm and his exclusive and demarcated forest. It was
also alleged that the soldiers together with their
families cut down trees and removed valuable timber for
construction of houses to live in and for firewood and
charcoal burning. In the process the soldiers ruined
the appellant's hitherto well preserved and treasured
forest cover. In his written defence, the respondent
admitted the presence of some soldiers at the station,
but denied they were 600. He also denied knowledge of
the existence of a farm and the alleged damage to it by
the soldiers. The Respondent stated further that if

any soldiers trespassed, they did so on their own
floric.

In the trial court, six 1issues were framed for
determination. Issue No.4 which was key, both during
trial and on appeal, was whether the Attorney General

was liable for the acts of the soldiers belonging to

2




UPDF. The learned Principal Judge held that the
Attorney GCeneral was not |iable. The appel | ant
appealed to the Court of Appeal on six grounds. The
fourth ground upon which the court decided the appeal
and which was the sane as issue No.4 in the trial
court, was whether the Respondent was vicariously
liable for the acts of the soldiers. The Court of

Appeal answered this in the negative and so dism ssed
t he appeal.

The appeal before us is on two grounds, the first of
whi ch was anended with |eave of this court.

The grounds are fornulated as foll ows: -

1. The learned Justices of the Court of Appeal erred
in law in holding that the Attorney General was not
vicariously liable for the acts of the soldiers of
NRA.

2. The learned Justices of the Court of Appeal erred
in law and fact when they held that the crux of the

case was vicarious liability of the Attorney
General and refused to entertain other  grounds  of
the appeal raised.

| n substance these grounds are about the sane thing.

Submtting on the first ground, M. Senuyaba, for the
appel lant, argued that on the evidence available, the
Court of Appeal erred in holding that the acts of the
soldiers did not bind the Attorney CGeneral and that the
Court m sdi r ect ed Itsel f and msinterpreted t he
evi dence of Brigadier Nanyunba(PW) when it held that
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