THE REPUBLIC OF UGANDA

IN THE SUPREME COURT OF UGANDA
AT MENGO

(CORAM: ODOKI, CJ, ODER, TSEKOOKO, MULENGA AND KANYEIHAMBA, JJ.5C

CIVIL APPLICATION NO.6 OF 2002

BETWEEN

NATIONAL HOUSING & CONSTRUCTION
@(0]21101=:y y (0] V[ APPLICANT

1. KAMPALA DISTRICT LAND BOARD) |
2. CHEMICAL DISTRIBUTORS LTD.) -----====-===ms=mnu-- RESPONDENTS

[Application for stay of Execution, An Injunction and or stay of Proceedings
arising from Ruling of Court of Appeal at Kampala (Kato, Twinomujuni and
Kitumba JJ..A) dated 9" January 2002 - Civil Application No.87 of 2001]

RULING OF THE COURT: National Housing and Construction Corporation
(NHCC), the applicant, instituted an application by notice of motion under
Rules 1(3), 5(2)(b), 40 and 41 of the Rules of this Court against Kampala
District Land Board, the first respondent, and Chemical Distributors Ltd., the
second respondent. By the application, the applicant seeks orders for stay of
execution, an injunction and a stay of proceedings to issue against the two
respondents, in effect, to restrain them, from disposing of or developing a
piece of land described as Plot 4 Luthuli Second Close, Bugolobi, registered in
Land Registry under LRV 2860 Folio 20 (hereinafter referred to as "the suit

land"). The application also seeks for an order to prevent taxation or recovery
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of costs awarded to the Respondents first by the High Court in HCCS NO.428
of 2001 and later by the Court of Appeal in Court of Appeal Civil Application
No.87 of 2001.

The notice of motion contains thirteen grounds. They summarise the
contents of two afﬁda%ff%;gﬁ\l 1/2/2002 swern-in support of the motion. The
first affidavit was sworn by Aloysius Gounga Lubowa, the then Technical
Manager of the Applicant. The second was sworn by Mr. Peter K. Musoke,
the Corporation Secretary. Mr. Silver Byaruhanga, a director of the second
respondent and A. Kabuye, Secretary to the first respondent swore an
affidavit each, respectively on 12/4/2002 and 15/4/2002 in reply.

It is useful to give the background from which the application arose. The
applicant is a construction parastatal Corporation. It has a lease over an
estate of land in Bugolobi, a suburb of Kampala, known as Bugolobi flats.
Apparently in the middle of the estate is the suit land formerly known as Plot
M.597 to which residents of the flats have or had access for recreation
purposes. In 1999, however, the first respondent leased to the 2™
Respondent the said suit land which was thereupon registered in the Land
Registry under LRV.2860 Folio 20, as Plot 4 Luthuli Second Close, Bugolobi.
Because the applicant claimed that the said lease was fraudulent, it instituted
a suit in the High Court against the two respondents seeking an order to
have the lease cancelled. The suit was dismissed with costs. The applicant
filed a notice of appeal intending to appeal to the Court of Appeal against the
decision of the High Court. Meantime the applicant unsuccessfully applied for
stay of execution first in the High Court and later in the Court of Appeal.
Being dissatisfied with the decision of the Court of Appeal dismissing the

application for stay of execution, the applicant gave notice of appeal
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intending to appeal to this Court against that dismissal. It was thereafter that
the applicant filed the application in this Court applying for orders to stay
execution, an injunction and stay of proceedings. In April last year when this
application came up in this Court for hearing, the two respondents
unsuccessfully objected to the competence of the application on grounds,
inter alia, that the intended appeal is not one authorised by law and that the

applicant had no right of appeal.

The thirteen grounds set out in the notice of motion to support the

application, can be summarised as under:

(1) The suit land has been occupied by the applicant since 1969 when it
acquired 99 year lease to its Bugolobi estates.

(2) The suit land provides amenities, such as estate workers' toilet and
recreation grounds, for tenants of the applicant.

(3) The respondent acquired the suit land through fraud and as a
consequence the applicant instituted a court action to recover the suit
land.

(4) After the applicant lost the suit in the High Court, it lodged notice of
appeal to the Court of Appeal and unsuccessfully sought stay of
execution in both Courts.

(5) The applicant has lodged a notice of appeal to this court against the
order of the court below refusing stay of execution, injunction and stay
of proceedings.

(6) The applicant fears that the 2"° respondent will dispose of the suit land
unless stay of execution is granted and such disposal will lead to
substantial loss and irreparable damage to the applicant, incapable of

monetary compensation



