
THE REPUBLIC OF UGANDA 

IN THE SUPREME COURT OF UGANDA 

AT MENGO 

(CORAM: ODOKI, C.J, ODER, TSEKOOKO, MULENGA, 
KATO; J.J.S.C). 

CIVIL APPEAL NO. 2/2003 

BETWEEN 

HORIZON COACHES LTD APPELLANT 

AND 

PAN AFRICAN INSURANCE CO. LTD RESPONDENT. 

(Appeal from the decision of the Court of Appeal 
at Kampala(Okello, Twinomujuni and Kitumba JJ.A) 

dated 16/9/2002 in Civil Appeal No. 78 of 2001). 

JUDGMENT OF C M . KATO, JSC. 

This is a second appeal. It is an appeal against the decision of the 

Court of Appeal which upheld the ruling of the High Court judge who 

refused to set aside her own exparte judgment entered in the absence of the 

appellant. 
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The facts which led to this appeal are not complex. They are briefly 

as follows. The respondent filed a suit against the appellant to recover 

36,730,000/= being an outstanding premium owed to it by the appellant. 

The appellant did not dispute the amount but lodged a counterclaim for 

74,000,000/= being an amount which it alleged the respondent had not 

settled for previous claims. A rescheduling conference was held before the 

trial judge. At that conference the respondent's claim was not disputed, the 

matter was however adjourned on a number of occasions to enable the 

appellant produce evidence in support of its counterclaim. 

On 6/2/2001 in the presence of both counsel, after the appellant's 

counsel had asked for more time to produce the required evidence, the case 

was adjourned to 13/2/2001 at 2.30 p.m. On 13/2/2001 when the case was 

called up both parties were absent and it was adjourned sine die, but later on 

the same day counsel for the respondent, Mr. Byenkya, turned up and 

judgment was entered in favour of the plaintiff, the present respondent, for a 

sum of 33,760,000/=. The counterclaim was dismissed with costs. 

On receiving the outcome of the case, the appellant filed an 

application to have the exparte judgment set aside. The application was 

heard by the same judge who had entered an exparte judgment and 

dismissed the counter-claim. She dismissed the application. An appeal to 

the Court of Appeal against the dismissal was also dismissed, hence the 

present appeal which is based on six grounds, namely: 



1. The learned Judges of the Court of Appeal erred in law and in 
fact when they failed to properly evaluate the evidence adduced 
and as a result reached a wrong decision. 

2. The learned Judges of the Court of Appeal erred in law and in 
fact when in reaching their decision they erroneously found that 
the trial court's decision on the 1 3 t h February, 2001 was a decree 
and that the decision operated as res judicata. 

3 . The learned Judges of the Court of Appeal erred in law and fact 
when in reaching their decision they erroneously failed to find 
that the Trial Judge's Court/s re-hearing the case after 
adjourning sine die was sufficient cause to set aside the decision of 
the trial court made on the 1 3 t h February, 2001. 

4. The learned judges of the Court of Appeal erred in law and in fact 
when they misconstrued and misapplied 0.15,r.4 of The Civil 
Procedure Rules and Direction No. 7 of the Commercial Court 
(Practice) Directions, 1996 and upheld the Ruling of the Trial 
Court given on the 2 6 t h October, 2001 as reason for entering 
Judgment and dismissal of counter claim on the 1 3 t h February, 
2001. 

5. The learned Judges of the Court of Appeal erred in law and fact 
when they held that the appellant was given all the opportunity to 
produce all the evidence to prove his counter-claim and he failed 
to do so for almost one year. 

6. The learned Judges of the Court of Appeal erred in law and fact 
when they based their judgment on a ground not appealed on or 
submitted upon by either counsel. 

When the appeal came up for hearing, learned counsel for the 

respondent raised some preliminary objections concerning the manner in 

which grounds 1, 3, 4 and 6 were framed. According to him grounds 1, 4 and 

6 offended the provisions of rule 81(1) of the rules of this Court as the 




