THE REPUBLIC OF UGANDA

IN THE SUPREME COURT OF UGANDA
AT MENGO

(BEFORE: J.W.N. TSEKOOKO, JSC, SINGLE JUDGE)

CRIMINAL APPLICATION No.3 OF 2003.

BETWEEN
CHARLES HARRY TWAGIRA ............ce0n0e ....APPLICANT
AND
UGANDA....... earesaresares cnnnnssnnnsnnennennsan RESPONDENT

(APPLICATION ARISING FROM CRIMINAL APPLICATION. NO. 2 OF 2003 PENDING)

RULING: I received this application yesterday afternoon with a request
for it to be heard as a matter of urgency as a single judge. A practice is
growing in this Court of hearing such applications by single judge. See
W. Mukiibi Vs J. Semusambwa.

The applicant Charles Harry Twagira, was charged with the offences of
(a) embezzlement, in the first count, and (b) stealing by an agent, in the
second count, in Buganda Road Chief Magistrate's Court in Criminal Case

No.1425/2000.

He appears to have first appeared in Court on 12/9/2000. Subsequently,
the prosecution led evidence and closed its case. A submission of no
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case to answer was made. Both sides made lengthy written
submissions. On 24/6/2002, the Chief Magistrate, Mr. Frank Nigel
Othembi, gave a rather detailed ruling, covering 13 pages, holding that
the prosecution had established a prima facie case against the accused
on both counts and therefore he should be put to his defence. The
applicant was dissatisfied with the ruling and so he petitioned the High
Court under sections 339 and 341 (1) (b) and (5) of the Criminal
Procedure Code for an order to revise the ruling of the Chief Magistrate
on the ground that the Chief Magistrate had misdirected himself on the
law which led to his finding that there was a case to answer. On
16/9/2002, Bamwine, J., dismissed the petition holding that

"There is nothing irregular about the procedure

adopted by the trial Magistrate so far or any thing

prejudicial to the petitioner on the face of the record

to warrant a revisional order."”

The learned judge remitted the proceedings to the trial Court for the trial
to continue from where it had stopped. The applicant was dissatisfied
with that order and so he appealed to the Court of Appeal. In its
judgment dated 19/8/2003, dismissing the appeal, that court held that
(page 10): -
"We entertain no doubt in this case, there was a prima
facie case against the appellant and some explanations

as a matter of common sense were required as observed
by the Chief Magistrate"”




Still the appellant was dissatisfied with that judgment and so he lodged a

notice of appeal intending to appeal to this Court.

By virtue of S.6 (5) of the Judicature Statute, 1996, the applicant can in
this case only appeal against the judgment of the Court of Appeal either
with leave and certificate from that Court or with leave of this Court. By
virtue of Rule 40 (1) of the Rules of this Court, the applicant generally
must first seek leave from the Court of Appeal and if the leave is
refused, then he can apply to this Court. His application for certification
by the former court is now pending in that court, and according to the
affidavit of the applicant accompanying the present application, the
Court of Appeal is unlikely to hear the application, for the necessary
certificate, till some time next month. According to the same affidavit,
the Chief Magistrate meantime intends to resume hearing the case by
22/9/2003. To pre-empt the continuation of the hearing of the case and
because the application for certificate in the Court of Appeal cannot be
heard till next month, the applicant instituted in this Court Criminal

Application No.2 of 2003 by which he seeks orders of this court that:

(a) Applicant's intended appeal be heard.
(b) A stay of proceedings in Buganda Road Criminal Case N0.1423 of
2000 , be ordered pending the determination of this

application.

As that Criminal Application (No.2 of 2003) was pending in this Court,
the applicant institute in this Court Criminal Application No.3 of 2003

(the subject of this ruling) seeking for orders that;



