
IN THE SUPREME COURT OF UGANDA 

HOLDEN AT MENGO 

Coram: Odoki C.J., Oder, Tsekooko, Karokora, Mulenga, Kanyeihamba and 
Kato JJ .S.C. 

CONSTITUTIONAL APPEAL NO.l OF 2003 

BETWEEN 

1. BAKU RAPHAEL OBUDRA ] 

2. OBIGA KANIA ]:::::::::::::::::::::::::::::APPELLANTS 

AND 

ATTORNEY GENERAL:::::::::::::::::::::::::::::::::::::::::RESPONDENT 

(Appeal from the decision of the Constitutional Court (Mukasa-Kikonyogo DCJ, 
Okello, Engwau, Kitumba, and Byamugisha JJA) dated at Kampala 8th Nov. '02 
in Constitutional Petitions No. 4/2002 and No.6/2002). 

JUDGMENT OF MULENGA, J.S.C. 

I have read in draft, the judgment of my learned brother, Kanyeihamba JSC I 

agree that the appeal ought to succeed, and I concur in the proposed order to remit 

the case to the Constitutional Court for determination on merit. 

The background to this appeal is well set out in the said judgment. It will suffice 

here to mention that the appellants wish to appeal to the Supreme Court in respect 
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of their election petitions, which the High Court dismissed, and on appeal, the 

Court of Appeal confirmed the dismissals. They are unable to appeal to the 

Supreme Court because S. 67(3) of the Parliamentary Elections Act provides that 

the decision of the Court of Appeal is final. They petitioned the Constitutional 

Court to declare that provision unconstitutional, but their petitions were struck out 

for failure to disclose any cause of action; hence this appeal. I should add and 

highlight three features of the appeal. 

The first feature is that this single appeal emanates from two constitutional 

petitions filed separately by Baku Raphael Obudra and Obiga Kania, now the 

appellants. There is no indication in the record of appeal, however, if the two 

petitions were formally consolidated. Indeed, the record of appeal compounds the 

uncertainty because, apart from the ruling, the rest of its contents reflect only Baku 

Raphael Obudra, the 1 s t appellant. Much of what I am to say in this judgment 

therefore, relates to his petition. Nevertheless, it appears to be common ground that 

the decision in this appeal, will apply to both petitions as if they were formally 

consolidated in the Constitutional Court. The second feature is that the ruling that 

is the subject of this appeal is on preliminary points of objection raised by the 

original respondents in the Constitutional Court, who however are no longer 

parties in the case. Briefly, the proceedings were as follows: 

The parties who were cited as respondents in the constitutional petitions, were the 

successful respondents in the election petitions. When the constitutional petition(s) 

came up for hearing in the Constitutional Court, those respondents through their 

respective counsel, raised and argued three preliminary points of objection, 

namely-

• That they were wrongly joined as respondents to the constitutional petition; 
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• That the petition does not disclose a cause of action because it presents no 

question requiring interpretation of the Constitution; 

• That the petition was filed out of time. 

Counsel for the petitioner made submissions in reply on each of the three points. 

He virtually conceded the first point and proposed that the Attorney General be 

substituted as the respondent. He opposed the other two points of objection. In its 

ruling, the Constitutional Court did not make any decision on the third point of 

objection, which is therefore, not in issue in this appeal. It upheld the first 

objection, and struck out the respondents with costs. On the proposal by counsel 

for the petitioner, to substitute the Attorney General as respondent, the court said -

"...in exercise of the powers conferred on this court by Order 10(2), the 

Attorney General would have been added or substituted as a party to 

the petition." 

The court did not order the substitution, however, because in the end it struck out 

the petition. Consequently, like in respect of the third point of objection, there is no 

appeal against the decision on the first point of objection. This appeal therefore, 

arises out of the court's decision on the second point of objection only. The third 

feature is that although the Attorney General appears in the title of this appeal as 

the respondent, he successfully applied to be struck out at the beginning of the 

hearing and so the appeal proceeded without a respondent. 

Before considering the grounds of appeal, it is useful to put the remaining point of 

objection in the proper legal perspective. First, I should reiterate here, what I said 

in Ismail Serugo vs. Kampala City Council, Constitutional Appeal No.2/98 (SC) 

(unreported), that when dealing with preliminary points of objection, it is always 

important and useful, to have regard to the procedural law under which they are 

raised. Distinction must be made between points of objection as to the form of a 
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