i REPUBLIC OF UGANDA

IN THE SUPREME COURT OF UGANDA
AT MENGO

(CORAM: ODOKI, CJ., ODER, TSEKOOKO, KAROKORA,
AND KANYEIHAMBA, JJ.S.C.)

CRIMINAL APPEAL No.33 of 2002

BETWEEN
1. MWERU ALI ]
2. ABAS KALEMA IO APPELLANTS

3. SULAIMAN SENKUMBA ]

UGANDA = rrerieieinecnccenenes RESPONDENT

[Appeal from a judgment of the Court of Appeal at Kampala

(Kato, Engwau and Kitumba, JJ.A.) dated 8t September, ,

2000 in Criminal Appeal No. 89 of 1999] ey
A .

JUDGMENT OF THE COURT: | e

This is a second appeal. It is from the judgment of the Court of
Appeal dismissing an appeal against conviction, by the High Court,
of the appellants for capital robbery. o

On 30/11/1995, at 10.00 a.m., Mugisha Abas Ali, [W{-],Aan
accountant with Energo Company Ltd., of George Street, Kampala,
drew shs 25m/= from Barclays Bank, Kampala Road, and carried
it in a brief case in a company car. He was accompanied by Mr.
Zairia Matoric, a senior officer of the company. On their way back
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to office and upon reaching the gate of the company offices on
George Street, they were confronted by armed robbers who robbed
the money from Mugisha and sped off in a waiting car. Mugisha
reported the robbery to the Central Police Station [CPS] Kampala,
who started investigations. A man called John Mayanja was
arrested on the same day in connection with the robbery. The
appellants and a number of other suspects were subsequently
arrested either by the Police or by personnel from military
intelligence. In the course of investigations, a gun was seized by
D/Sgt Ogwal [PW4] and other policemen from Katwe, in a home of
a man called Sula. Because of information given by the appellant
Ali Mweru about a gun, a policeman called Kisale was traced in
Kiboga and arrested in connection with the robbery. On
21/12/1995, an identification parade was held at the CPS by
D/AIP Otim [PW2] where Mugisha purport to identify the first
appellant Mweru and John Mayanja. (The latter was acquitted
after trial). Confession statements were obtained from Mweru and
the second appellant, Abas Kalema. Six suspects including the

three appellants were charged with the robbery.

During the trial, the charge and caution statement (Exh. P.1) of
Ali Mweru, was admitted in evidence without challenge. The
confession statement (Exh.P2) of Abas Kalema was also admitted
in evidence but after a trial-within-a-trial. In their respective
defences at the trial, each of the appellants and the other co-
accused raised the defence of alibi and appellants retracted their
respective confession statements, each claiming that his statement

was not made voluntarily. At the close of the trial, the only
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assessor advised the judge to convict only Mweru for capital
robbery and Kisale for giving away the gun. The learned trial judge
found that the prosecution had proved its case against the three
appellants whom he convicted; he acquitted Kisale. By then two
other suspects had died.

The appellants appealed to the Court of Appeal. In that court, the
appellants complained about reliability of evidence on
identification at the scene by Mugisha, as well as about the
voluntariness of confession statements of the appellants Mweru
and Abas Kalema. The trial judge was also criticised on his
conclusions regarding the fairness of the conduct of the
identification parade in respect of Mweru. He was again criticised
in respect of evaluation of evidence generally. The Court of Appeal
found that the identification parade had been conducted
improperly and so the court disregarded that evidence. The Court
upheld the findings of the trial judge on the rest of the grounds of
appeal. Consequently, the court dismissed the appeal. The
appellants have now brought this appeal. Each appellant lodged a
separate memorandum of appeal.

There is some confusion about numbering of the appellants. In
this judgment we shall refer to Mweru Ali, Abasi Kalema and
Sulaiman Senkumba as Al, A2 and A3, respectively and we shall
consider the appeal of each appellant separately.



