IN THE SUPREME COURT OF UGANDA
HOLDEN AT MENGO

Coram: Oder, Tsekooko, Karokora, Mulenga, and Kato []SC
CIVIL APPEAL NO. 14 OF 2002
BETWEEN
MOHAN MUSISI KIWANUKA :iiinnneaneeeneseanas: APPELLANT
ASHA CHAND  ccccccccccccccciccsscessseeccesns: RESPONDENT

(Appeal from the judgment of the Court of Appeal of Uganda (Mukasa-Kikonyogo DC],
Engwan, Twinomujuni [|A) at Kampala, dated 8” May 2002 in Civil Appeal No. 53 of
2001).

JUDGMENT OF MULENGA JSC

This appeal originates from a counter-claim in High Court Civil Suit No. 1/94.
The main suit was instituted by Mohan Musisi Kiwanuka, "#he appellant”
claiming that he was lawful owner of Plot No. 2 Impala Avenue, Kampala, "#he
suit property”’, and praying for, inter alia an order restraining Asha Chand, "7be
respondent’, from interfering with his rights over the suit property. The
respondent defended the suit claiming znter alia that she was entitled to the suit
property. She counter-claimed for vacant possession and mesne profits. The suit
was dismissed for want of prosecution. Upon trial of the counter-claim,
judgment was entered for the respondent for vacant possession, shs 183
million as mesne profits for the period up to 16 Sept.’02 and further wesne profits,
at the rate of shs. 1.75 million per month, untl vacant possession. She was
awarded interest and costs.  The Court of Appeal upheld that decision; hence

this appeal.



The suit propetty is expropriated property under provisions of the
Expropriated Properties Act, 1982, "the Aet". The dispute over the property
centres on two competing certificates the Minister of Finance, "the Minister",
issued to the parties to the dispute. First, on 24 June ’91, the Minister issued
Certificate of Purchase No 0039, "the purchase certificate”, to the appellant as
purchaser of the suit property. Then on 16™ Sept 93, the Minister issued
Certificate Authortising Repossession No. 1643, "zhe repossession certificate”, to
Karam Chand, as former owner of the same property. The respondent is
widow and executrix of the will of Karam Chand. She was sued and she
counter-claimed in that capacity. In the background to this appeal, are several
suits and applications to which 1 have to refer because of their substantal
impact on the out come of the counter-claim. For clarity I will first summarise
the facts related to the issuance of the two certificates, and then refer to the

said suits and applications.

The Certificates

On 16 May ‘83, the appellant, under provisions of the Act, lodged a claim of
interest in the suit property, on the ground that in 1979 he had purchased and
paid value for, and thereafter had incurred expenses in improvements on, the
suit property. In response to that claim, the Minister wrote to the appellant on
12 March ’91, informing him that Government had decided that he "may
purchase the property under a new purchase contract with the
Government', at shs. 50,000/=. The appellant accepted the offer and was
issued with the purchase certificate. It was entered on the Certificate of Title
on 26 July 91 as Instrument No 248784. Subsequently, the respondent applied
for repossession of the suit property. On 2 Oct 92, the Departed Asians

Property Custodian Board, 'the Custodian Board', a corporate body that




manages expropriated properties under the Minister, wrote to the respondent
to say that the property had been sold, and that "compensation  will be paid
in accordance  with Government  Policy". Later, however, the Minister
issued the repossession certificate to her. But it appears that when the
respondent submitted the repossession certificate for entry on the register it
was not readily entered. Hence, on 21 Oct '93, the Minister wrote to the
Commissioner for Land Registration (in response to the latter's letter not on
record), explaining that the suit property had been repossessed by the former

owner, and that "Certificate No 0039.... was therefore nullified".

The Commissioner conveyed the Minister's new stand to the appellant in a
letter of 3 Nov '93, and intimated that he would cancel the appellant from the
register and reinstate the former owner unless within 21 days, the appellant
showed good cause why he should not do so. | will shortly revert to the
appellant's reaction and the Commissioner's response. It suffices at this stage
to say that for nearly six years thereafter, the Commissioner did not alter the
status quo. He eventually did however, on 30 April '99, when he cancelled the
purchase certificate from the certificate of title and entered thereon the

repossession certificate as Instrument No 301201.

Some Pertinent Suits and  Applications

The main suit in the background, is High Court Civil Suit No. 693/92, which
the respondent instituted against the Attorney General, "appealing against the
rejection of her application for repossession. The Attorney General pleaded in
response, that the suit property had been disposed of by the Minister under the
Act, and that the Government was willing to compensate the respondent. The

appellant applied to be joined to that suit as co-defendant in order to protect



