THE REPUBLIC OF UGANDA
IN THE SUPEME COURT OF UGANDA
AT MENGO

(CORAM: ODOKI, C.J., ODER, TSEKOOKO, KAROKORA,
AND MULENGA, JJ.S.C.)

CIVIL APPEAL NO 4 OF 2000
BETWEEN
CHRISTINE BITARABEHO: 2380002008808 APPELLANT

EDWARD KAKONGE: 20000 228 RESPONDENT

(An appeal from the decision of the Court of Appeal at
Kampala (Okello , Berko, Mpagi-Bahigene, JJ.A. ) dated
25" June 1999 in Civil Appeal No 4 of 1999).

JUDGMENT OF ODER, JSC.

This is a second appeal. It is brought against the decision of -,

the Court of Appeal upholding the judgment of the High Court - -

which allowed the respondent’s suit against the appellant.
The background to the appeal may be summarised as follows:

The respondent, Dr Edward Kakonge, and his wife imported
into Uganda a Mitsubishi Pajero motor vehicle registration No.
UPX 135 from Japan in 1990. The motor vehicle is hereinafter
referred to as the suit vehicle. The suit vehicle was registered

in the respondent’s names. The wife of the respondent Dr.




Zalah Kakonge (PW3) endorsed the registration book as the co-
owner in order to protect her interest in the suit vehicle. As
the respondent was a staff of Makerere University, the suit
vehicle was imported tax free. It was valued between shs.25,

and 35 maillion.

The respondent and his wife agreed to sell the suit vehicle.
Kampala City Council, to whom the respondent first wanted to
sell it declined to buy it, because both sides could not agree
on the purchase price. It was in the course of negotiations
with the City Council that the respondent told the husband of
the appellant, Paul Bitarabeho, who was a friend of the
respondent, that he had a brand new Pajero he wanted to sell.
The appellant’s husband showed interest in the suit vehicle

and agreed to buy it.

They agreed on the purchase price of Shs. 25 million. It was
also agreed that Bitarabeho would make a down payment of
Shs. 16 million as a deposit, then pay Shs. 7 million as taxes
by the end of 1990. That would leave a balance of Shs. 2
million, which could be paid to the respondent at any time

thereafter.

The appellant’s husband agreed to purchase the suit vehicle
on the understanding that he would be able to persuade his

wife, the appellant, to agree for him to sell his own old Pajero |




motor vehicle (referred to hereinafter as "the old Pajero’). The
respondent gave Bitarabeho a letter authorizing him to drive
the suit vehicle. He drove it away. He returned the following
day to inform the respondent that he had failed to persuade
the appellant to agree to the selling of their 2"° hand Pajero;
as a result he could not raise money to purchase the suit
vehicle and for taxes.

When Paul Bitarabeho failed to raise money for the purchase
price, he agreed to rent the suit vehicle from the respondent.
He and the respondent entered into a rental written agreement
(Exhibit P.3), which was for a period of less than one year.
The rental rate was Shs. 50,000= per day. Paul Bitarabeho
paid Shs. 11 million in advance. That would cover the period
from 05-03-1990 to October, 1990.

Bitarabeho subsequently died. At the time of his death, the
rental advance payment of Shs. 11 million had been
exhausted.

After Paul Bitarabeho's death, the appellant started to use the
suit vehicle without the authority and consent of the
respondent. When the latter demanded return of the suit
vehicle to him the appellant refused to do so. She had also
refused to pay any more rental charges. Consequently, the



