
THE REPUBLIC OF UGANDA 

IN THE SUPREME COURT OF UGANDA 
AT MENGO 

(CORAM: ODOKI, CJ, ODER, TSEKOOKO, KAROKORA, 
KANYEIHAMBA, JJSC) 

CIVIL APPEAL NO. 4 OF 2002 

BETWEEN 

FAROOK AZIZ (ADMINISTRATOR OF 

ESTATE OF SALIMA KABASINGO) APPELLANT 

AND 

ABDALLA ABDU MARUKU RESPONDENT 

(Appeal from the judgment and order of the Court of Appeal of Uganda 

at Kampala (Mpagi-Bahigeine, Engwau and Kitumba, JJA) dated 11 April 

2001, in Civil Appeal No. 39 of 2000) 

JUDGMENT OF ODOKI, CJ 

This is a third appeal from the decision of the Court of Appeal whereby the 

appellant's appeal was dismissed with costs. 

The background of this case is that the appellant Farouk Aziz is the son and 

administrator of the estate of Salima Kabasingo. The respondent Abdalla 

Abdu Makuru, is the son of the late Sabina Kabasinguzi. Salima and Sabina 

were sisters. Sabina died in 1991 and her son the respondent applied for 

letters of administration to her estate including the disputed Kibanja situate at 

Butangwa village, Karambi sub-county, in Kabarole District, in the Chief 

Magistrates' Court at Fort Portal. Salima lodged a caveat on the ground that 

the Kibanja in question was hers because her late sister Sabina, had settled 

on the Kibanja with her permission. 
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The respondent claimed that his mother Sabina, had acquired the said 

Kibanja from one Kikukule, a chief and an agent of the King of Toro Kingdom 

in 1940, and lived on the land till her death. She had developed the Kibanja 

by building a house thereon, planted some banana plantation, avacado trees, 

eucalyptus trees and even paid busulu (rent) for the land. The respondent 

who was 43 years old at the time of the trial informed Court that he had lived 

on the land since childhood and had built a house on it. His late mother 

Sabina, brothers and other relatives had been buried on it, whereas Salima 

used to bury her people in a different place at Nyabukura village and did not 

have any developments on the land. 

Salima who was alive at the time of the hearing of the case claimed that she 

had on the other hand allowed her sister Sabina to settle on the land, and had 

built a grass thatched house which had been demolished. She also claimed 

to have acquired the Kibanja from Kikukule the area chief, and had planted 

banana plantation and other crops on the land. 

The learned Chief Magistrate decided in favour of Salima, the appellant's, 

mother and ordered the respondent to vacate the land. On appeal to the 

High Court by the respondent, it was held that since the respondent and his 

mother had lived on the Kibanja for a long time of over 40 years, the principle 

of prescription applied to extinguish the rights of the appellant. The High 

Court allowed the appeal and ordered the caveat to be removed. 

The appellant appealed to the Court of Appeal which dismissed the appeal 

holding that the applicability of the doctrine of res judicata had not been 

proved, and secondly that on the evidence on record, the respondent had 

established a better claim to the Kibanja, than the appel lant. 

In this Court, the appellant has appealed on two grounds framed as follows: 
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1. That their Lordships, the Justices of Appeal, wrongly appraised the 

inferences of fact drawn by the trial court thereby coming to wrong 

conclusions: 

(a) That they were unable to ascertain the parties who had 

previously appeared before RC Courts nor the subject matter 

which was in dispute and therefore the doctrine of res judicata 

did not apply. 

(b) That the respondent's mother acquired the disputed kibanja in 

her own right and she did not settle on the same with the 

permission of her sister, the mother of the appellant. 

2. That their Lordships, the Justices of Appeal were in error in the Courts 

below when they awarded costs when there were no appeals against 

the Orders of the lower courts that parties bear their own costs. 

This appeal is brought under section 7(2) of the Judicature Statute 1996 

which provides, 

"Where an appeal emanates from the judgment or order of a Chief 

Magistrate or Grade 1 in exercise of his or her original 

jurisdiction, but not including an interlocutory matter, a party 

aggrieved may lodge a third appeal to the Supreme Court on a 

certificate of the Court of Appeal that the appeal concerns a 

matter or matters of great public or general importance, or if the 

Supreme Court considers, in its overall duty to see that justice is 

done, that the appeal should be heard." 

The purpose of this provision is to limit the right to lodge a third appeal to only 

cases where questions of great public or general importance which have far 

reaching consequences on the society and the general development of the 

law are involved. It is not sufficient that the grounds of objection raise 

questions of law, or that the parties have consented to the granting of a 

certificate to the appellant for leave to appeal. The appellant must state the 
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