THE REPUBLIC OF UGANDA

IN THE SUPREME COURT OF UGANDA

AT MENGO

(CORAM:  ODOKI CJ, ODER, TSEKOOKO, MULENGA AND KATO
JJ.SC)

CRIMINAL APPEAL NO. 20 OF 2001

BETWEEN
BIREMBO SEBASTIAN............oooo )
NYONZIMA MARIKO.......coocoii e JAPPELLANTS
AND
UGANDA .., RESPONDENT

(Appeal from the decision of the Court of Appeal (Mpagi-
Bahigeine, Engwau and Kitumba JJ.A dated 1 June 2001 in
Criminal Appeal No. 81 of 1999)

JUDGMENT OF THE COURT:

This is a second appeal.

The two appellants were jointly indicted in the High Court with the offence of
murder contrary to Section 183 of the Penal Code, and in the alternative, with
robbery contrary to sections 272 and 273(2) of the same Code. Both
appellants were convicted of murder and sentenced to death. No finding was
made on the alternative count of robbery. They appealed to the Court of

Appeal against conviction and sentence, but the appeal was dismissed.



The facts as accepted by the lower courts were that both appellants were
villagemates. The deceased was an agent of one Senyonjo Richard (PWS5),
who was a coffee trader. On 7™ June 1998, a day before the deceased met
his death, he collected Shs. 45,000/=, a bicycle, a kaveera (polythene) and a
weighing scale from PWS5 for the purpose of buying coffee from the
appellants. The following day the second appellant, Nyonzima Marko, went to
the home of the deceased. He found the deceased at home with his mother,
Namatovu Harriet (PW1) and his wife, Nannyombi Sarah (PW2). The second
appellant asked the deceased to go with him to the home of the first appellant
where the alleged coffee for sale was being kept. The deceased agreed and

went with the money, bicycle, kaveera (polythene) and a weighing scale.

On the way, at around 11.00 a.m. a neighbour, Wiringuye Dorotia (PW3) met
both appellants in the company of the deceased. PW3 saw the deceased
with a bicycle, the polythene and a weighing scale. The deceased never
returned home. The following day, the bicycle was found abandoned at the
roadside. Two days later the body of the deceased was found buried in a
shallow pit with one of his hands protruding. This was at the boundary of the
banana garden belonging to the first appellant. It was this very spot which the
first appellant mentioned to a police officer, Detective Constable Kule (PW6)
at Bukya Police Post. From the information obtained from the first appellant,
PW6 recovered a hoe which had been used in digging the grave, from where
it was hidden behind the house of the first appellant. PW6 also recovered
part of the money robbed from the deceased from a radio, on information

received from the second appellant.

In their unsworn statements, both appellants denied the offence, and any
involvement in the death of the deceased. The learned judge disbelieved

their side and convicted them as indicated at the beginning of this judgement.

In their appeal to the Court of Appeal, the appellants who filed separate
memoranda of appeal, challenged the decision of the trial judge on various

grounds including misdirection on circumstantial evidence and error in finding







