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THE REPUBLIC OF UGANDA
IN THE SUPREME COURT OF UGANDA
(CORAM: ODOKI, CJ, ODER, TSEKOOKO, KAROKORA, AND
MULENGA JJ. S. C.))

CIVIL APPEAL NO. IO OF 2001
i BETWEEN

PRIAMIT ENTERPRISES LTD: 22220302280022222282 APPELLANT
AND
ATTONEY GENERAL: 220030222232222222828 RESPONDENT.

(Appeal from the decision of the Court of Appeal at Kampala
(Manyindo, DCJ, Twinomujuni, and Berko, JJ.A) dated
26.4.2000 in Civil Appeal No. 3 of 1999).

JUDGMENT OF ODER - JSC.

This is a second appeal. It is against the judgment of the Court of
Appeal, upholding the High Court Ruling upholding a preliminary
objection by the respondent that the appellant’s plaint in the suit in the

High Court did not disclose a cause of action.

The appellant instituted a suit in the High Court against the respondent.

The amended plaint stated, inter alia:

“3. The plaintiff’s claim against the defendant is for
shs. 8,812, 500= arising as hereunder:

4. Prior to 8" June, 1994 the plaintiff supplied tyres to Uganda
Transport Co. (1975) Ltd. (herein after referred to as “the
company*), a company which the Uganda Government is the
sole shareholder.
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The said company owes the plaintiff Shs. 8,812,5000= for the
tyres supplied. Documents pertaining to the supply of the
tyres to this company are hereto attached as annexture “A1”
to [ A,’.

The Company has defaulted to pay the said amount and
despite several repeated demands by the plaintiff to the
company to pay the latter has refused, neglected and/or
Sailed to pay the same or any part thereof.

The Uganda Government, in order to liquidate the company,
caused General Notice No. 35 of 1994 and an advertisement
to be put in the Uganda Gazzette of 01-07-94 and in the New
Vision newspaper of 02-08-94, respectively so as to sell the
company’s assets and terminate its existence. Copies of the
said Gazzette and the New Vision newspaper cuttings are
attached hereto marked “B” and “C” respectively.

The Uganda Government is the sole shareholder/
member/proprietor of the company and at all material times
operated/ran it as such. A copy of the articles and
memorandum of association which were filed for the
registration of the company and only signed by the ministers
of the Uganda Government in their official capacity are
attached hereto and marked annexture “D”.

The plaintiff shall contend that by reason of the above
mentioned facts and section 23 of the PERD statute, the
Government is liable to pay the plaintiff from the divesture
account set up under the said statute the sum of
Shs. 8,812,500= incurred by the company”.

The respondent defended the suit and averred in his written

statement of defence, inter alia:

“3. In reply to paragraph 7 the defendant avers that S.33 of the
companies Act is inapplicable to this case. The defendant
therefore contends that the company was fully incorporated
as a body corporate with limited liability and the Government
cannot be liable for its debts or liabilities if any.

4. In the alternative but without prejudice to the foregoing the
defendant contends that the plaintiff was or ought to have
been aware of the legal status of the company and dealt with




it as a legal entity with limited liability and is therefore
estopped from turning around claiming that the Government
should be liablefor the debts of the company if any.”

At the commencement of the hearing of the suit, the respondent's
counsel Mr. Matsiko, took a preliminary objection that the appellant's
amended plaint disclosed no cause of action against the appellant.
The objection was based on the ground that the company to which the
tyres had been supplied was a body corporate with capacity to sue
and be sued. There was, therefore, no basis whatsoever for the
Government to be liable for actions of such a company (hereinafter
referred to as "UTC") which was duly incorporated with limited
liability. The company was a legal person independent of the
Government. Mr. Mugenyi, the appellant's counsel at the tria
opposed the respondent’'s objection on the ground that it had been
taken prematurely. The objection should have been made after
evidence had been heard, when it would have been known whether a
right existed, whether such aright had been violated and whether the
respondent was liable. In any case, counsel contended, the
appellant's cause of action had been disclosed by the appellant's
pleading of section 23 of the of the Public Enterprises Reform and
Divestiture Statute, 1993 ("the Satute").

The learned trial judge upheld the respondent's preliminary objection
and struck out the plaint on the ground that the wrong party was
sued.

The appellant's appeal to the Court of Appeal was dismissed and the
learned trial judge's ruling was upheld. Hence this appeal, in which,
originally there was only one ground of appeal. This Court granted
leave to the appellant to amend its memorandum of appeal by adding

a second ground, but the same was subsequently abandoned by the
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