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RULING: The applicant, Eriazafani Muddumba, instituted this 

application by notice of motion under the provisions of Rules 4 and 12 of 

the Rules of the Court. I am unable to see the relevancy of Rule 12. 

However, his prayers were to allow him to file in this Court an appeal out 

of time and that costs should abide the result of the intended appeal. 

After hearing both the applicant and Mr. Liiga, counsel for the 

respondent, who did not oppose the application, I hesitatingly granted 

the applicant leave to appeal out of time and I promised to give my 

reasons later. I now give the reasons. 

In the notice of motion, the applicant listed four grounds as the basis for 

this application namely, that: 

1 He first filed in this Court Civil Appeal No. 10 of 1999 on 

1/12/1999. 

2 that the appeal was struck out by the Court for being incompetent 

because no requisite certificate for leave to appeal had been 

granted by the Court of Appeal. 
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3 On 30/7/2001 he received the requisite certificate of leave to 

appeal. 

4 He had not been guilty of unreasonable delay and he had high 

chances of success. 

To the notice of motion is annexed the applicant's affidavit which 

curiously was sworn on 11 t h October, 2001. I say curiously because the 

notice was filed, apparently without affidavit, in early 2000 and the 

affidavit was then filed a year later. This is contrary to the provisions of 

Rule 42 which required formal applications to be supported by one or 

more affidavits which obviously must accompany the application. 

The principal reasons given in the affidavit, in effect, are: 

(a) that he had filed the aborted appeal. 

(b) That because that appeal was struck out for being 

incompetent, i.e., for lack of the requisite certificate for leave 

to appeal, he has now sought and obtained the requite leave 

from the court below. That leave is incorporated in a 

certificate which is on the court file. 

In my order of 25/4/2002, granting the applicant extension of 

time, I mentioned that the notice had grave irregularities. I will mention 

and deal with them as I go along, having already alluded to late filing of 

supporting affidavit. 

The proceedings in this application have had a chequered history. 

The proceedings are based on a land dispute between the parties. The 

dispute appears to have germinated in 1950s and resulted in the 

institution by the applicant of a civil suit in the Nawanyago Court of 

Magistrate Grade II in 1987. On 18/11/88, the applicant lost the suit 

there. He appealed to the Jinja Court Chief Magistrate who on 

16/2/1990 allowed the appeal and ordered a retrial of the suit before a 



Magistrate Grade I. On 30/8/1991, Mr. Badagawa, Magistrate Grade I, 

dismissed the suit. The applicant was dissatisfied. He appealed to the 

High Court and lost his appeal there as a result of which he appealed to 

the Court of Appeal against the decision of the High Court. Still his 

appealed to that Court was with leave of that Court because he was out 

of time and eventually, the Court of Appeal heard the appeal on merit 

and dismissed it on 9 t h April, 1999. 

Finally the applicant filed a 3 r d appeal to this Court. This was done 

in ignorance of procedural requirements. For some unexplained reason 

the applicant filed this application in early 2000. Although it not clear 

when the notice was filed in court the copy of the notice of motion on my 

file record bears 8/1/2000 as the date fixed for hearing it. That date is 

before 20/1/2000, the day when this Court struck out, as incompetent, 

the applicant's original Civil Appeal No.10 of 1999. There is yet a further 

anomaly on the notice of motion. It has 14/4/2000 as the day when the 

applicant signed the motion in Court. Furthermore according to the copy 

of the notice on registry file, that is the same day (14/4/2000) when the 

Registrar of this Court endorsed on the registry file a date of filing. More 

confusion was added by the affidavit to which I have already alluded and 

which was sworn in support of the motion which purports to have been 

sworn on 11 t h October, 2001. That is nearly 11/2 years after the motion 

was filed and after the initial appeal (10/99) had been struck out on 

20/1/2000. To confound matters, I noticed that whereas the copy of the 

notice of motion on my court record shows 18/1/2000 as first hearing 

date, the copy of the notice of motion on the registry file bears on its face 

25/4/2000 as the first date fixed for its hearing. When I asked Mr. 

Manano about this confusion, he suggested that it is possible that the 

notice without the accompanying affidavit was lodged earlier and the 

accompanying affidavit was lodged later. When I asked the applicant 

about the muddle he stated, while pointing to Mr. Manano, that after he 

obtained leave from the Court of Appeal and when he wanted to file a 

fresh notice of motion seeking extension of time to appeal, Mr. Mananao 
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