
THE REPUBLIC OF UGANDA 

IN THE SUPREME COURT OF UGANDA 

AT MENGO 

CIVIL APPEAL NO. 3 OF 2001 

BETWEEN 

TEDDY SENTONGO BIRUNGI: APPELLANT 

AND 

1. 
2. 
3. 
4. 

WILBERFORCE SEKUBWA: 
ANGELA AMUGE: 
PROSPER NJAWUZI: 
AMIR NSEREKO: 

1st RESPONDENT 
2nd RESPONDENT 
3 r d RESPONDENT 
4™ RESPONDENT 

(Appeal from the decision of Court of Appeal of 
Uganda at Kampala (Mpagi-Bahigeine, Berko and 
Twinomujuni JJ.A), dated 21-07-2000, ir, Civil Appeal 
No. 32 of 1999, arising from the judgment of the High 
Court at Kampala ( Kania, J.) dated 19-02-1999, in 
H.C.C.S. No. 167 of 1995). 

REASONS FOR THE JUDGMENT OF THE COURT 

This was a second appeal. In the High Court the 1 s t 

respondent successfully sued the appellant, the 2 n d 

respondent, 3 r d respondent and 4 t h respondent for damages 
caused to his car in a collision between it and the 
appellant's motor vehicle. The cause of action was founded 
in negligence on the part of the 3 r d respondent when driving 
the appellant's motor vehicle in the course of his 
employment as her servant or agent. The appellant appealed 
to the Court of Appeal against the High Court decision. 
She lost that appeal. Consequently, she appealed to this 

(ORAM: ODER, TSEKOOKO, KAROKORA, MULENGA, AND KANYEIHAMBA, jj .Sc) . 



court. We heard the appeal and dismissed it, reserving our 
reasons for doing so, which we now proceed to give. 

The circumstances that led to the High Court action were 
briefly these. The 2 n d respondent and Martin Emakulat, her 
husband, were the owners of Mazda mini bus 407 UAF, which 
was, in fact, registered in the former's names. They gave 
the vehicle to the 4 t h respondent to repair and sell it, 
recover his costs and give them any balance of the purchase 
price. The appellant was also the owner of a Dutsan Pick-
up UVY 185, which she wanted to dispose of. She agreed to 
trade-in her pick up for 407 UAF and shs.2,000, 000=. The 
appellant gave the 4 t h respondent the registration book and 
keys of her pick-up, plus Shs. 1,500, 000=, and took in 
exchange the mini bus No. 407 UAF. The registration Card 
of 407 UAF was to be given to her after payment of the 
balance of Shs. 500, 000=. In the meantime the 2 n d 

respondent retained the registration book of 407 UAF. The 
appellant took possession of the vehicle and it was being 
driven by her driver, the 3rd respondent when the accident 
happened on 12-12-94, at 10.00 p.m. involving 407 UAF and 
the 1st respondent's Benz saloon car. At the time of the 
accident, the Benz Saloon car was bearing a garage number 
plate No. U170 DI/UPF922. The 1st respondent was prosecuted 
and convicted for driving an unregistered vehicle with a 
garage number plate at 10.00 p.m. The 3 r d respondent was 
also prosecuted and convicted of careless driving. 

After the accident the appellant tried to repudiate the 
agreement to purchase the vehicle 407 UAF and used the 
Police and an Army Officer to force the 4th respondent to 
refund the Shs. 1, 500, 000= she had paid towards the 

2 



purchase of vehicle 407 UAF and a return of her UVY 185. 
She maintained that at the time of the accident the vehicle 
407 UAF was not in her possession. It was instead in the 
possession of the 4 t h respondent. She also denied that the 
3 r d respondent was her driver. At the trial, the following 
issues were agreed upon and determined: 

(1) who owned the vehicle 407 UAF and was in control of it 
when the accident happened? 

(2) whose agent or servant was in charge of the vehicle 
when the accident happened? 

(3) was the driver in charge of the vehicle negligent? 

(4) If the answer to (3) was in the affirmative, was the 
2nd respondent entitled to damages and, if so, what 
quantum? 

In his lead judgment in the Court of Appeal Berko, J.A., 
suggested that a fifth issue should have been whether the 
driver was driving the car in the course of his employment. 
That would have clearly brought ovc the issue of vicarious 
liability. 

In the learned Justice of Appeal's view, since judgment had 
already been entered against the 3 r d respondent , issue (3) 

did not arise. 

The learned trial judge answered the 2nd issue that the 3 r d 

respondent was in charge of the vehicle in the course of 
his employment as the servant or agent of the appellant 
when the accident happened; and that he was negligent 
because he left his lane when trying to avoid a pothole in 
his lane and suddenly swerved colliding with the 1 s t 
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