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IN THE COURT OF APPEAL OF TANZANIA
AT DAR ES SALAAM

(CORAM: MROSO, J.A., NSEKELA, J.A., And KAJI, J.A.)

CIVIL APPEAL NO. 107 OF 2004
\:'IAPAN INTERNATIONAL COOPERATION
AGENCY (JICA) cevrreerrecrrerirmsssssesesesssesssesesans ... APPELLANT
VERSUS
KHAKI COMPLEX LIMITED ....covveeenresrrenesancansens RESPONDENT

(Appeal from the Judgment and Decree of the
High Court of Tanzania (Commercial Division)
at Dar es Salaam)

(Dr. Bwana, J.)

dated the 31* day of March, 2004
in
. Commercial Case No. 45 of 2003

JUDGMENT OF THE COURT

2 May & 21 July 2006

NSEKELA, J.A.:

The appellant, Japan International Cooperation Agency, was a
tenant of the Khaki Complex Limited, the respondent, the last such
tenancy relationship expired on the 31.3.2001. The appellant
contended that after the expiry of this period, the parties did not

enter into an agreement under which the respondent was to

construct a building for leasing to the appellant, the subject matter of




this appeal. The trial court found that there was such an agreement
and the appellant'was in breach of the terms and conditions thereof
and so condemned the appellant.to pay to the respondent US$
\.300,000.00 being damages for breach of contract. Aggrieved by the
t;'lecision, the appellant has now lodged this appeal challenging the

decision of the court below.

The appellant, through its learned advocates, filed a ten-point

~ memorandum of appeal, namely —

1. The learned trial judge erred in law and fact
“in holding that there was a construction and
lease agreement between the appellant and

the respondent.

2. Having found that there was a construction
and lease agreement between the appellant
and the respondent, the learned trial judge
erred in law and fact in holding that the

appellant was in breach of such agreement.

3. The trial judge erred in law and fact in having
found that there were delays on part of the

respondent in the completion of the building




subject of the contract in holding that the
appellant was in breach of the said contract
when it revoked/cancelled the intention to
lease the building.

The learned trial judge erred in law and fact
in holding that the respondent’s delays in
completing of the premises were partly
caused by the appellant.

The trial judge misconstrued the facts in
holding that the appellant had granted
extension of time to the respondent to
_complete the construction of the building in
March 2003.

The learned trial judge erred in law in
holding that the appellant was estopped
from denying the grant of further extension

to the respondent.

The trial judge erred in law and fact in
holding that the appellant did not give a
reasonable notice when it cancelled the
intention to lease the building. The learned
trial judge erred in fact in holding that the
building was built on the specification and




designs of the appellant and that the
respondent’s failure to get other tenants was
duel to such specification.

8. The learned trial judge erred in law in
\ relying solely with oral evidence of the

!

plaintiff in holding that the appellant's

alleged demands for change contributed to
the delays.

9, The learned trial judge erred in fact and law
in assessing the quantum of damages
leading to excessive damages.

10. The evidence on the record does not support

the findings of the learned judge.

At the hearing of the appeal, Mr. Mujulizi, learned advocate,
represented the appellant and Dr. Lamwai, learned advocate,

represented the respondent.




.

Mr. Mujulizi submitted that the central issue for determination
was whether the agreement to enter into a future tenancy agreement -
was enforceable; in law. It was an agreement to negotiate a future

\gagréement contingent upon the availability of premises satisfactory to
"c\he appellant. He added that the terms and conditions of the
proposed agreement were uncertain and that a contract to negotiate
is unknown in law, citing Courtney & Fairbairn Ltd. v Tolaini
Bros (Hotels) Ltd. (1975) 1 All ER 716. Furthermore, the learned
advocate submitted that the appellant was not in breach of the
purported agreement. The parties had agreed that the premises
would be r(-aady for occupation on a specific day which passed
without the handing over of the premises to the appellant. The
appellants were not responsible for the delays in the completion of
the building and that from the appellant’s standpoint, time was of the
essence since the appellants were urgently in need of the premises.
Under the circumstances, the appellants were justified to terminate |

the purported agreement. The notice to terminate was reasonable

under the circumstances.
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The learned advocate disputed the evidence of PW1 and PW2

- to the effect that the appellant’s officials constantly made changes to
exhibit P1 which was itself of doubtful authenticity. He submitted
'\that there was no evidence as to what were the original specifications
df the building. In addition DW1, DW2 and DW3 disputed the
evidence on the delays but the learned judge did not explain why he
disagreed with the evidence of these witnesses. As regards the
assessment of damages, Mr. Mujulizi submitted that the trial judge
erred in the assessment of damages. The damages were based on
rent on a lease agreement whibh was non-existent. He questioned
the propriet\; of the quantum of damages awarded and cited the case

of Cooper Motor Corporation Ltd. v Moshi/Arusha

Occupational Services (1990) TLR 96 at page 100 G.

Dr. Lamwai, learned advocate for the respondent submitted
that there was a lawful agreement between the appellant and the
respondent. This agreement was partly oral, partly by conduct and

partly in writing. The cornerstone of his contention was exhibit P2,

which the learned advocate called an offer from the appellant to the
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