
IN THE COURT OF APPEAL OF TANZANIA 
AT DAR ES SALAAM 

(CORAM: MROSSO, J, A, MUNUO, J. A, AND KAJL J, A)l 
CIVIL APPEAL NO. 18 OF 2001 

REGISTERED TRUSTEES OF THE CASHEWNUT 
INDUSTRY DEVELOPMENT FUND APPELLANT 

AND 

CASHEWNUT BOARD OF TANZANIA RESPONDENT 

(Appeal from the Judgment and Decree of the High Court of 
Tanzania at Dar es Salaam) 

(Msumi, J.K.) 

Dated 22nd day of December, 2000 
In 

Civil Case No. 204 of 1999 

JUDGMENT OF THE COURT: 

27™ NOV. & 1ST Dec. 2006 

MUNUO, J, A.: 

The appellants, the Registered Trustees of The Cashewnut 

Industry Development Fund, instituted an action for conversion, and, 

or money had and received in Civil Case No. 204 of 1999 in the High 

Court of Tanzania at Dar es Salaam, claiming the sum of Tsh. 

1,887,590,526/= withheld by their purported agent, the respondent, 
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the Cashewnut Board of Tanzania. The learned trial judge, Msumi, 

IK, as he then was, dismissed the suit with costs giving rise to this 

appeal. 

As pleaded in the plaint, the appellant is a non-governmental 

organization and a body corporate, incorporated in Tanzania under 

the Trustees Incorporation (Ordinance, No. 18 of 1956 T.R.L. Cap 

375). Narrating the background of the appellant, Professor Fimbo, 

learned advocate for the appellant, stated that the objectives of the 

appellant, include: 

a) facilitating research and development 

activities of cashewnut production in 

Tanzania, and 

b) facilitating local cashewnut processing 

with a view to export value added 

cashewnut kernels. 

According to the pleadings and the submissions by counsel for 

the appellant, the latter was established by the Cashewnut 
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Association of Tanzania (CAT), a non-governmental association which 

is also incorporated under the Companies Ordinance, Cap 212. 

The respondent is a statutory body established by the Tanzania 
\ 

Cashewnut Marketing Board Act, Cap 203 R.E. 2002. 

The parties concede that sometime in 1996, by a mutual 

agreement, the respondent undertook to collect an export levy from 

the cashewnut exporters and remit the same to the appellant. It was 

agreed that the export levy would be 3% of F.o.b value of cashewnut 

exports. 2% of the deducted money would then be remitted to the 

appellant. The respondent would retain 1% for administrative 

expenses. The parties further concede that the respondent remitted 

to the appellant, the sum of Tsh. 1,735,740,135/=. In the course of 

auditing, the Tanzania Audit Corporation queried the deduction and 

payment of the cashewnut export levy to the appellant; the payment 

was thence suspended, pending investigations and directions from 

the Ministry of Agriculture. It is the case of the appellants that the 

respondent collected but did remit a total of Tsh. 1,887,599,526/=, 

the subject matter of this appeal. The High Court dismissed the suit 
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with costs as already mentioned. The appellants then lodged the 

present appeal seeking a reversal of the decision of the High Court. 

As stated above, Professor Fimbo, learned advocate, 

'represented the appellants. The respondent was represented by Mr. 

Kilindu, learned advocate. The appellants filed 11 grounds of appeal 

to the effect that -

1. the learned judge erred in law in 

holding that the 3% F.o.b export levy 

is a statutory export levy by the 

Minister of Agriculture under 

Government Notice No. 369 of 1996 so 

it was not a voluntary contribution of 

the exporters. 

2. The learned judge erroneously held 

that the Regulations in Government 

Notice No. 369 of 8.11.1996 were 

made by the Minister of Agriculture 



whereas they were made by the 

respondent, the Cashewnut Board of 

Tanzania, under the provisions of 

Section 27 of Act No. 21 of 1998 with 

the approval of the Minister for 

Agriculture. 

In the alternative, the trial judge 

ought to have held that the Cashewnut 

(marketing) Regulations, G.N. 369 of 

1996 are ultra vires the Principal Act, 

the Tanzania Cashewnut Marketing 

Board Act, No. 21 of 1984. 

3. With regard to grounds 3 to 8 of the 

appeal, the appellants contended that 

the learned judge should have held 

that the respondent collected the 

claimed money as agent of the 

appellants so the same should have 

been remitted to the appellants 



[principal] or else the respondent 

should be held liable for conversion. 

In grounds 9 and 10, counsel for the 

appellants contended that to date the 

Ministry of Agriculture has not 

withdrawn its directive requiring the 

cashewnut export levy to be remitted 

to the appellants so the respondent 

should be ordered to remit the claimed 

cashewnut export levy to the 

appellants. 

In ground 11, counsel for the appellant 

maintained that the trial judge erred in 

law in holding that the appellants have 

suffered damages on account of the 

omissions and actions of the 

respondent and hence allow the action. 
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Furthermore, counsel for the appellant submitted that the trial 

judge rightly held that under Article 138 (1) of the Constitution of the 

United Republic of Tanzania, no taxes can be levied against the 

\cashewnut exporters except by law, and that as G.N. 369 of 1996 

was not taxation law enacting the cashewnut export levy, the said 

levy was not tax. Counsel for the appellants had referred us to a text 

book (which counsel for the respondent also adopted) - Revenue 

Law - Principles and Practice, 11th Edition by Chris Whitehouse, 

ButterworthsLoyd - Butterworths London, Dublin, Edinburg 1998 at 

Pages 5 to 6 in which the word tax is discussed: 

2. What is tax? 

The basic features of a tax may be simply 

stated. First it is a compulsory levy. 

Secondly, it should be imposed by 

government or, in the case of council tax, 

by a local authority. Finally, the money 

raised should be used either for public 

purposes or, if the purpose of the tax is not 

file:///cashewnut
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to raise money, it should encourage social 

justice within the community. 

The learned author continues: 

3. The purpose of taxation. The 

primary object of taxation is, and 

always has been, to raise money for 

government expenditure. 

Counsel for the respondent conceded that this is correct 

concept of tax. On our part, we are satisfied that in the light of the 

above text on tax, the cashewnut export levy was not tax because it 

was not initiated by a tax legislation, by-law or by a gazetted tax 

order. In that regard, we have no difficulty holding that the 

cashewnut export levy was not tax because it was not enacted by the 

government to raise money for public expenditure. 

Counsel for the appellants asserted that the cashewnut 

export levy money falls into the category of money had and received 

which money the respondent unjustifiably withheld instead of 




