
IN THE COURT OF APPEAL OF TANZANIA 
AT PAR ES SALAAM 

(CORAM: LUBUVA, J.A., NSEKELA, J.A., And MSOFFE, J.A.) 

CIVIL APPEAL NO. 82 OF 2002 

1. HOTEL TRAVERTINE LIMITED ] 
2. J.D. LAMBA ] APPELLANTS 
3. EVA LAMBA ] 

VERSUS 

NATIONAL BANK OF COMMERCE LIMITED RESPONDENT 

(Appeal from the decision of the High Court of Tanzania. 
Commercial Division, at Dar es Salaam) 

(Dr. Bwana, J.) 

dated the 16th day of April, 2002 
in 

Commercial Case No. 135 of 2001 

JUDGMENT OF THE COURT 

NSEKELA, J.A.: 

The facts leading to this appeal may be briefly stated as 

follows. The first appellant, Hotel Travertine Limited, is a limited 

liability company; the second and third appellants are Directors of the 

first appellant. The respondent bank, National Bank of Commerce 

Limited, purportedly granted to the first appellant an overdraft facility 

amounting to Shs. 400,000,000/=. The agreement was secured by a 

joint and several guarantee of the Directors. The first appellant 

allegedly defaulted in the repayment of the overdraft facility and this 

triggered the respondent bank to institute a suit against the first 
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appellant for the recovery of monies advanced. The High Court (Dr. 

S. J. Bwana, J.) entered judgment against the first appellant as 

principal debtor and against the Directors as guarantors of the 

\ overdraft facility. In addition the court below ordered that in default 

of the repayment of the decretal sum, Hotel Travertine should be 

attached. Aggrieved by this decision, the appellants have lodged this 

appeal. 

At the hearing of the appeal, Mr. Y. K. Bwahama and Mr. K. 

Nyangarika, learned advocates, appeared on behalf of the appellants, 

while Mr. -Mujulizi, learned advocate, represented the respondent 

bank. The appellants, in their joint memorandum of appeal, 

challenged the decision of the court below on thirteen grounds. 

Basically, the appellants disputed the existence of an agreement 

, between the first appellant and the respondent bank; the actual 

amount of the overdraft facility that the respondent bank disbursed 

to the first appellant; the obligations of the Directors in perfecting the 

mortgage of the right of occupancy on CT title No. 24842 Plot No. 

138 Block D at Magomeni Mapipa, Dar es Salaam; the legality of the 

order to attach Hotel Travertine and lastly, the appellants disputed 

the dismissal of their counter-claim. 
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Mr. Nyangarika, learned advocate for the appellants, submitted 

that the learned trial Judge had started on a wrong premise in stating 

that the fundamental issue in the suit was whether or not the first, 

appellant had made use of the overdraft facility and had complied 

with the terms and conditions of exhibit P3. He added that the 

overdraft facility was not made available on the basis of the said 

terms and conditions. The learned advocate challenged the 

conclusion of the learned trial Judge that exhibits P3 and P6 read 

together, contained the terms and conditions that are binding on the 

appellants and that the appellants were in breach of the same. Mr. 

Nyangarika also disputed the quantum of the decretal sum of Shs. 

592,250,163/=. He contended that the respondent bank did not 

adduce any evidence to show how this figure was arrived at. For 

instance, the respondent bank did not produce in court the first 

appellants' cheques of withdrawal or a bank statement to that effect. 

He also questioned the court order to attach Hotel Travertine. As 

regards the counter-claim Mr. Nyangarika complained that the 

respondent bank had prematurely determined the overdraft facility as 

a result of which the first appellant suffered damages as enumerated 

in the counter-claim. 
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Mr. Mujulizi, learned advocate for the respondent bank, 

forcefully resisted the appeal. He submitted that the learned trial 

Judge was entitled under Order XIV of the Civil Procedure Code,. 

\ 1966 to frame and record the issues and that the issue, the subject 

matter of the complaint, did not prejudice the appellants' case before 

the court below. In addition, the learned advocate submitted that 

the court below considered issues nos. 4, 5, 6, and 7 which the 

learned trial Judge termed as key issues. The question of the 

existence of a loan agreement was specifically dealt with and the 

learned trial Judge concluded that there was indeed an agreement 

between the first appellant and the respondent bank. Moreover, he 

submitted that the subsequent conduct of the first appellant showed 

that the overdraft facility was actually utilized. Mr. Mujulizi referred 

to the counter-claim wherein the first appellant allegedly admitted 

that there was an overdraft facility of Shs. 400,000,000/= to be 

disbursed over a period of one year. 

Although the learned advocates for the appellants had 

preferred thirteen grounds of appeal against the judgment of the 

court below, we propose to deal only with the fourth ground of 

appeal because, in our considered view, the resolution of that ground 
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is sufficient to dispose of the appeal. The fourth ground of appeal 

was framed in the following manner -

"4. The learned trial Judge erred in law in 

holding that exh. P6 constituted 

acceptance by the first appellant of the 

terms and conditions contained in the 

respondent's letter, exh. P3." 

Exh. P3 is a letter from the respondent bank dated the 2.12.98 

to the first appellant. This letter signified willingness on the part of 

the respondent bank to extend to the first appellant overdraft 

facilities on the terms and conditions enumerated therein. The 

concluding sentence was in the following terms -

"Kindly acknowledge acceptance of the 

terms and conditions on the duplicate 

hereof." 

Section 2 (1) of the Law of Contract Act Cap. 345 R.E. 2002 

provides as follows -

"2 (1) In this Act, unless the context otherwise requires -

"(a) when one person signifies to another 

his willingness to do or to abstain from 
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doing anything, with a view to 

obtaining the assent of that other to 

such act or abstinence, he is said to 

make a proposal. 

(a) When the person to whom the 

proposal is made signifies his assent 

thereto, the proposal is said to be 

accepted, and a proposal when 

accepted, becomes a promise;" 

The real question for decision in this appeal is whether or not 

the first appellant's letter, exhibit P6 dated the 7.12.98 constituted 

acceptance. This takes us to Section 7 of the Law of Contract Act 

which provides -

u7. In order to convert a proposal into a 

promise, the acceptance must -

(a) be absolute and unqualified; 

(b) be expressed in some usual and 

reasonable manner, unless the 

proposal prescribes the manner in 

which it is to be accepted. If the 

proposal provides a manner in 

which it is to be accepted, and the 

acceptance is not made in such 
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manner, the proposer may, within a 

reasonable time after the 

acceptance is communicated to 

him, insist that his proposal shall be 

accepted in the prescribed manner, 

and not otherwise; but if he fails to 

do so he accepts the acceptance." 

Exhibit P6 is a letter from the first appellant to the respondent 

bank dated the 7.12.98. This letter is central to the resolution of this 

appeal. It reads in part as follows -

"Please refer to your letter Ref. No. NBC 

"(1997)/FB/adv/C50/l of 2nd December, 1998 

which I received on 5th December, 1998 

regarding granting of T.Shs. 400,000,000/= 

with the terms and conditions attached. 

The main work now being undertaken is to 

complete valuation of Hotel Travertine 

building which will be ready during this week. 

A reply to your above quoted letter will 

also be ready during the same variation 

period." 

In the meantime, when valuation is being 

done at the same time a reply to your 

letter is being prepared, we request the 


