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RUTAKANGWA, J.A.: 

This is an appeal against the ruling and order of the High Court 

at Moshi (Mchome, J.) in Miscellaneous Civil Application No. 104 of 

2001. The background giving rise to the appeal will shortly be 

apparent. Suffice it to say that the appellants instituted a suit 

against the respondent company and two others (The National 

Insurance Corporation or the N.I.C. and John Hosea) in the High 

Court at Moshi. The respondent company failed to file the written 
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statement of "defence (w.s.d) and so the High Court entered an ex 

parte judgement against it under Order VIII, rule 14 of the Civil 

Procedure Code 1966 (hereinafter the C.P.C.). That was on 14th 

December 2000. 

Subsequent to obtaining the ex parte judgement in their 

favour, the appellants withdrew the suit as against the NIC and John 

Hosea. However on becoming aware of the ex parte judgement 

against it the respondent, on 5th October 2001, through Prof. 

Msanga, learned advocate, filed Miscellaneous Civil Application No. 

104 of 2001, under Order IX, rule 13 of the C.P.C., seeking an order 

to set aside the ex parte judgement.. The said application was 

vigorously resisted by the two appellants who were represented by 

Mr. Jonathan, learned advocate from M/s Shayo, Jonathan and 

Company, Advocates. The said application was heard and 

conclusively determined on 5th May, 2002 when the High Court 

(Mchome, J.) delivered the ruling. In the said ruling the learned 

judge granted the order sought. The ex parte judgement was 

accordingly set aside and the respondent ordered to file its w.s.d. 

within twenty one days from the date of the ruling. 
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The appellants were dissatisfied with the said ruling and order 

of the High Court and desired to appeal against it. To execute their 

desire to appeal the appellants duly filed, Miscellaneous Civil 

\ Application No. 52 of 2002 in the High Court at Moshi. They were 

applying for leave to appeal in terms of section 5 (1) (c) of the 

Appellate Jurisdiction Act, 1979. The application was heard ex parte 

and leave to appeal was granted by the High Court. The applicants 

were dissatisfied hence this appeal before us. 

The memorandum of appeal filed by M/s Shayo, Jonathan and 

Company,-Advocates, contains six (6) grounds of appeal. When this 

appeal was called on for hearing Mr. Jonathan decided to argue the 

appeal on the following two grounds of complaint namely:-

(a) that the learned High Court judge acted 

without jurisdiction in entertaining and 

determining the application in as much 

as the same was barred by limitation, 

and 

(b) that the learned judge erred in finding 

that the respondent had shown good 
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cause for not entering appearance and 

for not filing a w.s.d. 

Mr. Jonathan zealously addressed us at length on why he . 

\ believed that the learned High Court judge erred in granting the 

order appealed against while it was patently obvious that the 

application was time barred and the respondent had failed to show 

good cause for his failure to enter appearance. He accordingly urged 

us to allow this appeal in its totality by quashing and setting aside the 

High Court order and substituting therefor an order dismissing the 

application with costs. 

With enthusiasm, Prof. Msanga, counsel for the respondent 

resisted the appeal. According to him, the respondent not only gave 

a satisfactory account for its failure to enter appearance and/or to file 

a w.s.d. but it also filed the impugned application within fourteen 

days as ordered by the High Court judge following the withdrawal, 

with leave, in Miscellaneous Civil Application No. 1 of 2001. This 

latter application was one for review of the ex parte judgement. 

Professor Msanga rested the matter there 
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In the course of hearing the appeal it transpired that there 

were two serious legal issues which were not adverted to by both 

counsel in their respective submissions. These issues relate to, first, 

\ the fact that the record of appeal does not contain a copy of the 

order of the High Court granting leave to appeal which was signed by 

the judge. This is a mandatory requirement under rule 89 (1) (i) of 

the Rules of the Court, 1979. Secondly, there is the issue of 

jurisdiction, in the sense whether the order of the High Court 

appealed from is appealable. We gave counsel for both parties full 

opportunity to address us on these two issues. They did 

commendably well and their contributions have been of invaluable 

assistance to us. 

It was Mr. Jonathan's strong submission that going by the clear 

provisions of the Appellate Jurisdiction Act, 1979, (hereinafter the 

Act), the C.P.C. does not apply to proceedings before the Court. This 

point was not disputed by Professor Msanga in his submission. Mr. 

Jonathan specifically directed his mind to section 5 (1) of the Act, 

which sets out the types of decrees and/or orders of the High Court' 

which are appealable to this Court. He specifically drew our attention 
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to section 5 (1) (c) of the Act which, he gallantly submitted, governs 

this appeal. For ease of reference we shall reproduce that provision 

of the Act here. It reads as follows:-

"5 - (1) In all civil proceedings, except 

where any other written law for the 

time being in force provides 

otherwise, an appeal shall lie to the 

Court of Appeal -

(a) ... 

(b) ... 

(c) with leave of the High Court 

or of the Court of Appeal, 

against every other decree, 

order, judgement, decision or 

finding of the High Court" 

(emphasis is ours). 

According to Mr. Jonathan an order setting aside an ex parte decree 

falls under the category of "other order" not covered by sub-section 

(1) (b) of the Act; and as leave to appeal was sought and granted, 

the appeal is competently before the Court. 
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We invited Mr. Jonathan to address his mind to Order XLII, rule 

7 which bars appeals from orders rejecting applications for review 

with a view of finding out if there is any similarity between it and 

\ Order XL, rule 1 (d) which also bars appeals from orders setting aside 

ex parte decrees under Order IX, rule 13. We did so advisedly 

because this Court at times invoked its revisional powers to entertain 

applications for revision where the High Court had rejected an 

application for review. This is done because an aggrieved party has 

no right of appeal under the said rule 7 (1) of Order XLII of the 

C.P.C. Mr. Jonathan simply stated that he saw no similarity between 

the two. He only reiterated his position that where an application to 

set aside an ex parte decree is either granted or refused, an 

aggrieved party may appeal to the Court provided leave to appeal is 

obtained. 

We also invited Mr. Jonathan to tell us what he made out of the 

provisions in section 5 (1) (b) (ix) of the Act, when read together 

with section 74 (1) (i) and Order XL, rule 1 and XLIII, rule 1 of the 

C.P.C. Mr. Jonathan readily conceded, and we think correctly so, that 

Order XLIII rule 1 spells out the powers of the Registrar of the High 


