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JUDGMENT OF THE COURT

' LUBUVA., J.A.:

The appellant, Majuto Samson, was charged with and convicted

of the murder of the deceased, Magreth d/o Zakayo. From the time |

the preliminary hearing was held, it was not disputed that the
appellant killed the deceased. What was in dispute was whether the

killing was accidental as the appellant claimed.

The undisputed facts giving rise to the case are straight '_

forward. Briefly stated they are as follows: The appellant and the -




L

- arrested in Uvinza.

decéased were neighbours living in the village of Nkorongwe

Basanza, Uvinza area, within Kigoma Rural District. On 27.7.1995, at
about 8.30 a.m. when the deceased together with her dap_ghtgr
Violet Johnson (PW1), were seated outside their graés_ thatched
house and her daughter in law, Hadija Mutwe (PW2), was inside It‘h.e; _‘-'-' ST

house, the appellant came carrying a hoe and axe. Upon his arrival, -

the appellant greeted the decéased and her da'ughter, (PW1) jamani _‘

salama’. Then the appellant asked for a box of matches apparently |
for 'lighting a cigarette. However, the appellant took out a match box O
and set on fire a stack of maize which was stored within the

"compound of the house. The house went a blaze as well. The

appellant struck the deceased with the hoe on the back of the head,

she died instantly. PWI1 and PW2 were chased by the appellént. |

They raised alarm in response to which Venance Jackson, a relative

and neighbour of the deceased, came to the scene, he was also

__.:chased by the appellant who ran away with the axe. He was later




As already indicated, it was not disputed that the appellant |
~ killed the deceased. What was disputed was whether the appellant | ',' R
intended to kill the deceased. During the trial, the appellant through .- |
\ his defence counsel Mr. Kayaga, maintained throughout that the
_killing. was accidental while the respondent Republic, stro_ngly ‘_ )
.contende-d that the apﬁéllant caused the death df_ the. deceésed

| ihten_tionally.

According to the appellant, on the day of incident, wheh he
heard shouts from the direction of the house of the deceased, he |
rushed there and found the deceased’s maize on fire. In assisting to_'_ |
put off the fire, he got hold of a hoe which he found around the area. -
and used it in order to salvage tlhe maize from fire. In the process, |
as the_ deceased was stooping over the maize, she was accidentally
‘cut with the hoe at thé back of the head. He denied gbing tb the
scene with an axe or hoe, instéad,, he claimed that he was .afta{,:ke.d

‘with an axe by the people who were there including one Venance. - .

He got frightened and ran away with the axe. Thereafter, he =




proceeded to the Police Station at Uvinza to report. He was arrested

on the way and later charged in court.

The learned trial judge found the prosecution witnesses PW1 .

and PW2, credible, On the basis of their evidence, the appellant’s '

R defence of accidental killing'of the deceased was rejected. The

learned judge was satisfied that the appellant killed the deceased

with malice aforethought, consequently he was convicted of the '

murder of the deceased. From this decision, this appeal has beén |

| preferred..

- Before us in this appeal, the appellant was represented by Mr.

. Byabusha, learned counsel, and Mr. Mbago, learned Principal State
N Attorney, appeared for the respondent Republic. Mr. Byabusha
.argued two grounds of appeal. In the first ground he sought to fault -

" the trial judge in not considering the defence of insanity. According

~ to him, the fact that there was no motive established for the killing of c N

the deceased and the good relationéhip betWeen the a.ppellant and

the deceased as well as the uhprovoked viclent behaviour of the"h '




appellant, were indicative of an unusual mental condition on the part . o

of the appellant. He said it was inexplicable that a sane person "

would without provocation set the maize and house on fire, hack the -
deceased to death and chase away PW1 and PW2. In the light of -

such unusual behaviour on the part of the appellant, the court should '__

.have carried out an enquiry and order for the appellant. to be ‘_,j .

medically examined in order to establish his mental condition at the -

- time of the incident, Mr. Byabusha urged.

Mr, Mbago, learned Principal State Attorney, for the

respondent/Republic, strongly resisted the appeal. First, he said the o :

defence of insanity was being raised for the first time on appeal. R

. That though the appellant was ably represented at the trial by

counsel, it was not contended that the appeliant was n.ot of sound o
mind when he killed the deceased. Secondly, the defence .of- ihsahfty “
not having featured at the trial, the issue was .not put to the"
assessors when the judge summed up the case to them. |

Consequently, Mr. Mbago concluded, on the basis of the evidence of ~

PW1 and PW2 who were found to be truthful by the trial judge, the




appellant’s claim that the deceased was Kkilled accidentally was

properly rejected.

Since the only issue which is seriously contended in this appeal .

by Mr. Byabusha is that at the time of the incident the appellant was -

insane, it is- desirable to examine this aspect closely. From the

evidence of PW1 and PW2, the appellant came to the house of the o

deceased with an axe and a hoe, he asked for a match box. Before -

he was given any match box, the appellant set the maize and house . :

on fire, he hacked the deceased to death. He also chased PW1 and
PW2 who are known to him as neighbours. The appellant appeared '

to them (PW1, PW2) normal and had no known history of insanity. o

In this appeal, it is apparent that Mr. Byabusha is no longer L

pursuing the defence of accidental killing of the deceased. Instead, .

he ‘vigorously attacked the decision of the trial judge on the -new

ground that he failed to enquire into the state of the éppellant's _‘ -

mind at the time the deceased was killed. As said before, he is’ '_ .

raising the defence of insanity.







