IN THE COURT OF APPEAL OF TANZANIA
AT TANGA

(CORAM: LUBUVA, J.A., MUNUO, J.A., And NSEKELA, J.A.)

CIVIL APPEAL NO. 91 OF 2003

BETWEEN
215T CENTURY FOOD AND
PACKAGING LTD. «ouiiiiriririieeeiriereeereessnsssisssescrsssans APPELLANT
AND
1. TANZANIA SUGAR PRODUCERS
ASSOCIATION............ Ceaarsessseserenssenrecrernensoranans 15T RESPONDENT
2. THE MINISTRY OF FINANCE OF
THE TANZANIA GOVERNMENT ....cvvecriersiinareranes 2N RESPONDENT
3. THE HON, ATTORNEY GENERAL.....cc..cvcrververenns 3R RESPONDENT

(Appeal from the decision of the High Court
of Tanzania — Commercial Division at
Dar es Salaam)

(Kalegeya, J.)

dated the 6 day of November, 2003
in
Commercial Case No. 85 of 2003

JUDGMENT OF THE COURT

LUBUVA, J.A.:

This ap.peal arises from the decision of the High Court,
Commercial Division (Kalegeya, J.) dismissing the appellant’s
application for leave to be joined as a co-defendant in Civil Case No.
85 of 2003. In the High Court, Commercial Division, the first

respondent in this appeal, Tanzania Sugar Producers Association, had




instituted a suit against the second and third respondents, the
Ministry of Finance and the Attorney General respectively, challenging
the government’s tax remission granted to the appellant for the.
. importation of 7,000 tons of refined industrial sugar. The tax
remission was published in the Government Notice No. 68 of

28.3.2003.

The gravamen of the complaint by the first respondeht was
that the tax remission granted to the appellant would result in unfair
competition with other local sugar producers in the country. The first
respondent also claimed that while enjoying such tax remission, the
appellant had also applied to the Sugar Board of Tanzania for the
importation of another 36,000 tones of refined industrial sugar which
it was further alleged, would frustrate the government policy of

promoting and protecting local sugar industry.

Consequently, as already observed, the first respondent
instituted the suit seeking the following reliefs: First, a permanent
injunction to restrain the second respondent from issuing tax

remission to any person for the importation of refined industrial




sugar. Second, a declaration that any tax remission issued by the
second respondent for the importation of refined industrial sugar null

and void.

As the appellant was not made a party to the proceedings in
the suit but was touched in one way or the other in the reliefs
sought, leave to be joined as a co-defendant in the suit was sought.
Invoking the provisions of Order 1 Rule 10 (2) of the Civil Procedure
Code, the learned trial ‘judge was settled in his view that the
applicant, the appellant in this appeal, was neither a necessary nor a
proper party in the proceedings in Civil Case No. 85 of 2003. The
application was dismissed. Being dissatisfied, the appellant has

instituted this appeal.

At the hearing of the appeal, Dr. Lamwai, learned counsel,
appeared for the appellant, Mrs. Kashonda and M/S Mnguto, learned
advocates, represented the first respondent and for the second and
third respondents, Mr. Kamba, learned Principal State Attorney,

appeared. Initially, Dr. Lamwai had filed four grounds of appeal,




however, at the commencement of hearing of the appeal, he opted

“to abandon ground four, He therefore argued the following grounds:

The Learned Judge erred in law and in
fact in holding that the orders in
Miscellaneous Civil Case No. 114 of 2002
~would not be affected by any order
which would be given in Commercial
Case No. 85 of 2003;

That the Learned Judge erred in law
and in fact in holding that the Appellant
would not be affected by any order
passed in Commercial Case No. 85 of
2003 while it was clear from the record
that the Appellant was one of the
importers of white sugar as industrial
sugar;

That the Learned Judge erred in law
and in fact in holding that the Appellant
had no interest in Commercial Case No.
85 of 2003 worth making it a party in

the suit, while there was a subsisting




order of temporary injunction which
specifically ordered the 2" Respondent
not to issue a tax exemption order in
favour of the Appellant;

Arguing these grounds together, Dr. Lamwai vigorously
criticized the learned trial judge in dismissing the application. First,
he said it was erroneous on the part of the trial judgle to hold this
view because from the record and the circumstances of the case, it
was abundantly shown that the appellant was a necessary and
proper party to be joined in the proceedings. For instance, he said in
paragraph§ 8, 9, 10, 11 and 12 of the plaint, the appellant featured
extensively in the pleadings. According to Dr. Lamwai, in these
paragraphs, the plaintiff, the first respondent in this appeal, is central
in the complaint raised by the first respondent. The complaint is that
the remission of tax for the importation of the consignment of 7,000
and 36,000 tons of refined industrial sugar by the appellant not only
would adversely affect fair trade competition but also would not
promote and protect local sugar production in the country.

Nonetheless, Dr. Lamwai stressed, the appellant was not made a




party to the proceedings in which he could be heard. In that
situation, the appellant was a necessary and proper party in the

proceedings, Dr. Lamwai urged.

Secondly, Dr. Lamwai submitted that the appeliant’s rights
accruing from Government Notice No. 68 of 28/3/2003 regarding
7,000 tons of Industrial Sugar had not been concluded in
Miscellaneous Civil Cause No. 114 of 2002 as urged by the second
and third respondents. On the contrary, Dr. Lamwai countered, the
appellants rights under Government Notice No. 68 pf 28.3.2003,
which were conﬁrmed in Miscellaneous Civil Cause No. 114 of 2003,
would be affected by the decision sought in Civil Case No. 85 of
2003. For this reason, the appellant was therefore an interested and

proper party in Civil Case No. 85 of 2003, he insisted.

Thirdly, Dr. Lamwai said that the trial judge correctly set out
the position of the law under the provisions of Order I Rule 10 (2) of
the Civil Procedure Code 1966, the equivalent of which was

commented by the distinguished Indian author, Mulla in The Code of

Civil Procedure, 16™ Edition, Vol. II pages 1567 — 8. However, Dr.







