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JUDGMENT OF THE COURT 

SAMATTA, C.J. : 

This is an appeal from a decision of the High Court (Chipeta, 

J., as he then was) affirming, while exercising revisional 

jurisdiction, a conviction for uttering words with the intent to 

wound religious feelings. The appellant, Hamisi Rajabu Dibagula, 



had been convicted of that offence by the District Court of 

Morogoro, which sentenced him to 18 months' imprisonment. The 

learned Judge set aside that sentence and substituted therefor such 
v sentence as was to result in the immediate release of the appellant 

from custody. The appeal raises one or two questions of 

considerable public importance concerning the limits, if any, of the 

right to freedom of religion, guaranteed under Article 19 of the 

Constitution of the United Republic of Tanzania, 1977, hereinafter 

referred to as "the Constitution." 

It is necessary, before we embark upon the task of examining 

the merits or otherwise of the appeal, to state the facts of the case. 

They are, happily, uncomplicated. They may, we think, be 

outlined as follows. In the afternoon of March 16, 2000, the 

appellant, a member of an Islamic organisation known as Almallid, 

and some of his colleagues organised a religious public meeting at 

Chamwino in Morogoro town. They had secured a "permit", 

issued by the Police Officer Commanding District, to organise the 

meeting. Acting on some information he had received from a 

member of the public, the Regional C.I.D. Officer of Morogoro 

Region proceeded to the place where the meeting was taking place. 

He fourjd the appellant addressing the meeting. At that point in 

time the appellant was saying "Yesu si Mwana wa Mungu, ni 

jina la mtu kama mtu imvingine tu." 
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The C.I.D. Officer had no doubt that the utterance constituted a 

criminal offence under section 129 of the Penal Code. He 

proceeded to arrest the appellant (his colleagues took to their heels 

and vanished into thin air) and took him to a police station. Four 
\ 
days later the appellant was taken before the District Court where a 

charge under the aforementioned section was laid at his door. It 

was alleged in the particulars of offence that the appellant -

"on the 16th day of March 2000 at about 18.00 hrs at 

Chamwino area within the Municipality, District and 

Region of Morogoro, with deliberate intention did utter 

words to wit YESU si mwana wa MUNGU bali ni jina, 

words which are wounding (sic) the religious feelings 

of christian worshippers". 

Section 129 of the Penal Code provides: 

"129. Any person who, with the deliberate intention of 

wounding the religious feelings of any person, utters 

any word, or makes any sound in the hearing of that 

person, or makes any gesture in the sight of that person, 

or places any object in the sight of that person, is guilty 

of a misdemeanour, and is liable to imprisonment for 

one year." 

The appellant protested his innocence. He denied to have preached 

"against the Christian religion." One Athuman Abdallah, his only 
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witness, told the trial magistrate that the appellant had urged non-

muslims to embrace Islamic faith and pronounce that Jesus Christ 

is not the Son of God. At the end of the trial the learned magistrate 

entertained no doubt of reasonable kind that the evidence laid 

before her proved the appellant's alleged guilt. After entering a 

conviction, as already pointed out, she sentenced the appellant to 

18 months' imprisonment. The High Court, upon becoming aware 

of the decision, and in exercise of its powers under section 372 of 

the Criminal Procedure Act, 1985, hereinafter referred to as "the 

Act", called for the record of the case for the purpose of satisfying 

itself as to the correctness of the decision. The Court later 

proceeded to conduct a revisional proceeding in respect of the 

case. Only the Director of Public Prosecutions was given 

opportunity to be heard at that proceeding. At the end of it the 

learned Judge was satisfied that the appellant has been rightly 

convicted. He was, however, of the opinion, a correct one in our 

view, that the sentence of eighteen months' imprisonment was 

illegal because it exceeded the maximum sentence of twelve 

months' imprisonment fixed by law for the offence. He set it aside 

and, as already stated, substituted iherefor such sentence as was to 

result in the appellant's immediate release from custody. 

Consequently, the appellant regained his personal liberty. He 
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believed, however, that the learned Judge's decision did not 

constitute a complete triumph for justice. Hence the instant appeal. 

The learned Judge's decision is impugned on the following 

five grounds: 
\ 

v 1. The revising Judge erred in law and in fact by holding 

that the prosecution in [the] Lower Court did prove its 

case beyond reasonable doubt. 

2. The revising Judge erred in law by agreeing with the 

submission of the State Attorney that the Prosecution in 

the trial Court proved the case beyond reasonable doubt 

without valuating the evidence tendered in the lower 

court and assigning reasons therefor. 

3. The revising Judge erred in law by not considering the 

fact that the nature of the offence the Appellant was 

convicted of presupposes the existence of a person who 

was directly wounded by the words uttered by the 

Appellant or that the prosecution should be able to 

prove who and hovy a person would have his feelings 

injured. 

4. The revising Judge erred in law in embarking on 

revisional proceedings in the presence of the Republic 

but in the absence of the accused person whose legal 

interests were being looked into by the court. 
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5. The court erred in law by holding that there was a. 

judgment of the trial Court while in fact the so-called 

judgment was in law not judgment. 

Speaking through his advocate, Mr. Taslima, who was assisted by 

Prof. Safari, the appellant has strongly urged us to quash his 

conviction. Mr. Mlipano, State Attorney, declined to support it. 

Is Jesus Christ the Son of God? Millions of persons would 

sharply disagree as to the correct answer to this question. Some 

would entertain no doubt whatsoever that an answer in the 

affirmative is the correct one; to others, "No" would, without the 

slightest doubt, be the correct answer. Whichever is the correct 

answer, the -question is a purely religious one and, therefore, 

cannot fall for determination by a court of law. It is not, therefore, 

one of the questions which the instant appeal can possibly answer. 

The pivotal issue before us is whether merely making an utterance 

in the hearing of another person that Jesus Christ is not the Son of 

God constitutes a criminal offence under section 129 of the Penal 

Code. 

Before we proceed to examine the merits or otherwise of the 

arguments addressed to us by the learned advocates, we deem it 

useful to state some of the general principles governing the 

enjoyment of the freedom of religion in this country. The right to 
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