© ::CASE NO.:"SA 10/99 =~ = -
IN THE SUPREME COURT OF NAMIBIA

In the matter between

VERNON RITTMAN APPELLANT
And
THE STATE RESPONDENTS

CORAM: Strydom, C.]J., Dumbutshena, A.J.A. et O'Linn, A.J.A.
HEARD ON: 2000/04/13

DELIVERED ON: 2000/08/22

APPEAL JUDGMENT

STRYDOM, C.1.:  After having heard argument the Court made the order set out

at the end of this judgment, and indicated that it will furnish its reasons at a later

stage. What follows are the reasons.

The appellant was convicted in the regional court of the crime of rape and sentenced
to ten years imprisonment of which two years were suspended for five years on

condition that he was not again convicted of rape committed during the period of

suspension.



‘The appellant's appeal to the High Court was partially successful:in that, although the
appeal against conviction was dismissed, the sentence was altered to seven years

imprisonment of which two years were suspended on the same conditions previously

set out,

After the dismissal of the appeal by the High Court certain events occurred as a
result whereof the appellant, when he applied for leave to appeal to the Supreme
Court, applied to the High Court to hear new evidence and to allow him to put this
evidence before the Supreme Court. This latter application was made in terms of s,
316(3) of the Criminal Procedure Act, Act No. 51 of 1977. The new evidence
which the appellant wished to introduce was set out in an affidavit to which was
attached a transcript of a tape recording and the record of criminal proceedings

whereby the appeflant was charged with the crime of defeating or attempting to

defeat the course of Justice.

Before dealing more extensively with the new evidence, and other evidence before
the Couirt a quo, it is necessary to set out the chronological sequence of events which

led up to the appellant’s application for leave to appeal in the Coust a guo. These

are the following:

{i) The appellant was convicted and sentenced in the regional court on 23

April 1997.



(if)  After appellant filed a notice of appeal against the conviction and

sentence he was released on bail on13 May 1997.

(iii)  During the time that the appellant was out on bail he was charged with
defeating, alternatively attempting to defeat, the course of Justice.
This trial commenced on 23 September 1998 in the magistrate’s

court, Rehoboth.

(iv)  In the mean time appellant's appeal to the High Court was set down

for argument and judgment was delivered on 4 August 1998.

(v)  An application for leave to appeal and application to receive new
evidence v-vas postponed from time to time until the criminal
proceedings in the magistrate's court, Rehoboth, were completed. This
happened on 24 February 1999, and appellant was found not guilty

and was discharged on the charge of defeating, or attempting to defeat,

the course of Justice,
(vi) On 27 September 1999 appeliant was granted leave by the High
Court to appeal to the Supreme Court which leave included leave to

bring the new evidence before this Court.

The grounds of appeal on which the leave was granted are as follows:



ll‘l'

The court erred on the faw and/or on the facts in that it did not hold
that the learned magistrate's: decision should -be overruled, and the

appeal be upheld, and more particularly for the following reasons:

1.1 they failed to hold that the learned trial magistrate erred and/or

misdirected himself on the law and/or the facts in:

1.1.1 failing to caution himself of the dangers of relying on the
evidence of the complainant as is required on a charge of
rape, coupled with the fact that the complainant was a
single witness in relation to the issue of consent and
particularly in the light of the learned judges finding that
the essential facts of the matter were not much in

dispute, alternatively;

1.1.2 that the learned magistrate only paid lip service to such

caution;

1.2 they failed to hold that the learned magistrate erred on the law
and/or the facts in finding that the prosecution proved the case
of rape against the appellant beyond reasonable doubt, and

more particularly in that:



1.2.1 there was insufficient evidence to sustain a conviction of

T rape;

1.2.2 he (the magistrate) wrongly failed to accept the version
of the appellant as reasonably possibly true, especially in
the light of the fact that there was no basis on which the

appellant's version could be said to be 2 lie.

2. The learned judges erred in that they made a negative inference from
the fact that the appellant remained silent and/or did not dispute it,
when he was confronted by a sergeant with the allegation that the rape
took place in the veld, and particufarly because the appellant had no

duty to speak in the circumstances and/or because he was entitled to

remain silent in the circumstances.

Please take further notice that the court a quo received further evidence that
will form part of the record for the appeal in the supreme Court and more
particularly the evidence led in case number 418/98 (magistrate's court,

Rehoboth) as well as the evidence set out in appellant's affidavit sworn on 19

November 1998,

Please take further notice that the appeal is hereby also noted against the
conviction of the appellant in light of the newly admitted evidence, because,

had the learned magistrate and or the court a quo been appraised of and/or



been able to take the new evidence into consideration, the appeflant would
- -~ ~not- been convicted and/or:the court a quo would have allowed the appeal

against conviction."

Against the above background it is now necessary to look at the evidence. In this
regard Mr. Heathcote, who appeared for the appellant, submitted that, in
considering the appeal, the Court should follow the guidelines laid down in 5 v

Nyhwagi, 1988(3) SA 118 A where the following is set out in the heading, namely:

"In an appeal in which leave has been granted to the appeliant not only
to appeal against his conviction on the evidence adduced before the trial
court but also to adduce further evidence, in terms of s. 316(3) of the
Criminal Procedure Act 51 of 1977 for consideration by the Appellate
Division, the disposal of the Appeal can sometimes most conveniently
take place in two phases, The first phase then consists of a consideration
of the conviction in the light of the evidence adduced at the trial. If, on
that basis, there is not sufficient reason to interfere with the conviction,
the second phase will then follow wherein the additional evidence is
considered and the Appellate Division then decides whether the
conviction should in the light thereof be confirmed or not."

Seealso Sv T, 1997(1) CR 507 (SCA).

Although there can be no doubt that in certain circumstances an approach, such as
set out, will be convenient, it seems to me that in the circumstances of the present
case it will be more convenient to dispose of the appeal in one phase. | say so
because the further evidence adduced does not consist of new evidence in the sense
of additional witnesses having come forward. The new evidence in this matter is
evidence of the same complainant in the rape case, given in another related case,

which will in my opinion inevitably lead to drawing of comparisons between the two






