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APPEAL JUDGMENT

A, CTl

The three. appellants, Andries Gaseb_, Harry Claasen and Karl Gawaseb, appeal

against their convictions and sentences in the High Court.
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They appeared in the High Court before Gibson, ]. charged jointly with the following

crimes:

The wording of the four charges of rape was identical. But the State explained in its

summa

1. Rape.
2. Rape.
3. Rape.
4. Rape.
5. Housebreaking with intent to commit a crime unknown to the

prosecutor.

6. Attempted rape.

ry of substantial facts in terms of section 144(3)(a) of Act 51 of 1977 that:

“During the early morning hours of Sunday 7 July 1996 in Donkerhoek,
Khorixas, at about 04h0O0 the accused forced open the door of the
house where Ria Gamiros, Eveline Gamiros and Olga Blad were sleeping.

They dragged Ria Gamiros and Eveline Gamiros out of the house with
the intention to have sexual intercourse with them. Eveline Gamiros
escaped due to the intervention of some people.

The accused proceeded to rape Ria Gamiros at a nearby shack each
taking turns and assisting one another.

Accused No. 1 then dragged Ria Gamiros away to his shack where he
again raped her."

The State did not aver a prior conspiracy or other form of common purpose.



The basis of the first three charges of rape was that each of the accused had
intercourse with the complainant. Accused no. 1 was the first to have intercourse
with the complainant assisted by the other two; then after completion of intercourse
by No. 1, No. 2 would commence and complete intercourse assisted by No. 1 and

3 and lastly No. 3 would comimence and complete intercourse assisted by accused

No. 1 and 2.

The roles and identity of perpetrator and assistant, therefore changed after each

completed act of intercourse.

The fourth conviction of rape was based on accused No. 1 acting alone and

committing this crime at a different place.

All the accused pleaded - "Not Guilty".

Accused no. 1, first appellant, was convicted and sentenced on four (4) counts of

rape, one of housebreaking with intent to rape and one of common assault.

Accused no. 2, second appellant, was convicted of three (3) counts of rape, one of

housebreaking with intent to rape and acquitted on the charge of attempted rape.

Accused no. 3, third appellant, was convicted of three counts of rape, one of

housebreaking with intent and one of common assault.
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The accused were sentenced as follows:

ccu 1 Ten years imprisonment on each of the first three counts
of rape, but the sentence on counts two and three to run concurrently with
that on count one., On the fourth count of rape - ten years imprisonment,
five years of which to run concurrently with the sentence on count 1. On the
count of housebreaking with intent to commit rape, three years imprisonment;
on the count of common assault, one year imprisonment.
Accused no. 2: Ten years on each of three counts of rape, but the
sentence on counts 2 and 3 to run concurrently with count 1. On the count
of housebreaking with intent to commit rape, two years imprisonment.
Accused no. 3: Ten years on each of three counts of rape, but with the
sentence on the second and third count running concurrently with that on the
first count. On the count of housebreaking with intent to'commit rape, three

years imprisonment and on the assault common, one year.

After conviction and sentence, the accused applied to the trial judge for leave to
appeal against conviction and sentence, but leave was refused. Thereafter the
accused applied to the Chief Justice for leave to appeal against conviction and
sentence. Leave to appeal was grantecf by this Court against all convictions and

sentences. In the order granting the applications the Court stated inter alia:

"3, Without limiting the grounds of appeal, Counsel appearing must
also address the Court on the following issues:



3.1  Where there is a multiple rape is it sound/acceptable
practice to charge each accused with assisting in the rape
of the other resuiting in multiple counts? Or is such
practice oppressive?

3.2 Was the medical report of Dr. Than properly admitted in
evidence? If not what impact does the report and Dr.
Mass' comments thereon have on the convictions?

3.3 The trial Judge found at page 26 of the Judgment that all
three accused raped complainant. It was only after this
finding that the Judge summarised, commented on and
rejected the evidence of the second and third accused.

Was this simply poor structuring or does it affect the
verdicts in respect of those two accused?

3.4 Were the sentences, especially the sentence of 19 years on
the first accused, too long?"

At the hearing of this appeal, appellant no. 1 was represented by Mr. Christiaans, the

second and third appellants by Mr. Kauta, and the State represented by Ms.

Verhoef.

B. THE LEGAL ISSUES RAISED MERQO MOTU BY THIS COURT IN

Il APPEA

1. "WHERE THERE 1S A MULTIPLE RAPE, 1S IT SOUND/ACCEPTABLE
PRACTICE TO CHARGE EACH ACCUSED WITH ASSISTING IN THE RAPE

OF THE OTHER RESULTING IN MULTIPLE COUNTS? OR IS SUCH
PRACTICE OPPRESSIVE?"

The problem raised above has been raised in our Courts and in South Africa over

many years in regard to a great variety of crimes and offences as part and parcel of




the question whether or not there Is an "improper splitting of charges". Since the

decision of the South African Appellate Division in State v Grobler and Another, in
1966, the question for decision was "whether or not there is or has been an

improper duplication of convictions™.

The Appellate Division in the aforementioned decision specifically dealt with the
impact of section 314 of Act 56 of 1955 (similar to the former section 19 of Act
39 of 1926) on the issue of whether or not there is or has been an improper
splitting of charges. 1t must be noted that the aforesaid sections 314 and 19 were

the forerunners of section 83 of the Criminal Procedure Act 51 of 1977 which

provides:

"If by reason of any uncertainty as to the facts which can be proved or if
for any other reason it is doubtful which of several offences is constituted
by the facts which can be proved, the accused may be charged with the
commission of all or any of such offences, and any number of such
charges may be tried at once, or the accused may be charged in the
alternative with the commission of any number of such offences.

Rumpff, J.A., one of the eminent judges in the aforesaid decision of State v

Grobler explained:

“The section deals, in my view, with the manner of charging and not the
legislative and common law principles in regard to conviction and the
imposition of sentence. The consequence of this article, in my view, is
that the State is free to draw up as many charges as are justified by the
available facts. At the end of the case it is the task of the Court to
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