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EVIDENCE 

Cautionary Rule in Sexual Cases 

The State appealed to the Supreme Court against a decision of the High Court acquitting the 
accused on all charges - being rape, abduction, alternatively kidnapping. 

The Supreme Court upheld the appeal and substituted the above order with an order that 
the accused is found guilty on the charges of rape and abduction and remitted the case to the 
Court a quo for consideration of and imposition of an appropriate sentence. 

The Supreme Court further held: 

1. That the cautionary rule in sexual cases should not apply in Namibian Courts inter alia 
because: 

1.1 The rule has outlived its usefulness and there are no convincing reasons for its 
continuation. 

1.2 The rule is difficult to apply because of its inherent vagueness. 

1.3 The principles relating to a fair trial, such as the burden on the State to prove 
the case against an accused beyond reasonable doubt, relating to the evidence 
of single witnesses and youthful witness, are sufficient to ensure that an 
innocent accused shall not be convicted. 

1.4 The additional burden imposed by the cautionary rules on alleged victims, 
may adversely infringe on the fundamental rights and interests of victims 
which, include a fair trial also in regard to their rights and interests. The 
Courts also have a constitutional duty to protect such rights and interests. In 
this regard the Courts are also required to consider and give some weight to 
the contemporary norms, views and opinions of Namibian society. So e.g. 
the Courts must take into consideration that serious crime is prevalent in 
Namibia, if not escalating. Society is outraged by this phenomenon. It is a 
notorious fact that many Namibians believe that the Courts among others, 
overemphasise the rights of the perpetrators of crime and under-emphasise 
those of the victims, including those of the women and child victims in sexual 
crimes. 

The cautionary rule in sexual cases, in particular, is perceived by many, 
including leaders of society, academics and other informed persons as an 
example of a rule in practice, which places an additional burden on victims in 
sexual cases which is not only unnecessary, but may lead to grave injustice to 
the victims involved. 
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1.5 The Court reiterated and confirmed however, the remark in S v D , that "this 

does not mean that the nature and circumstances of the alleged offence need 
not be considered carefully" and the remark in S v Jackson, that "the 
evidence In a particular case may call for a cautionary approach, but that Is a 
far cry from the application of a general cautionary rule". 

1.6 The Court also adapted the rule laid down in R v Makaniuola, R v Easton and 
adopted its as a general guideline in the following form: 

"In some cases it may be appropriate for the judge to exercise caution before 
acting upon the unsupported evidence of a witness. This will not be so simply 
because the witness is a complainant in a sexual offence, nor will it necessarily 
be so because a witness is alleged to be an accomplice. There will need to be 
an evidential basis for suggesting that the evidence of the witness may be 
unreliable. An evidential basis does not include mere suggestions by cross-
examining counsel. 

2. The court did not find it necessary to express an opinion on whether or not the 
aforesaid cautionary rule is also "unconstitutional". 

3. It was a misdirection for the trial Court not to have taken into consideration the 
conflicting defence of the accused in the s. 119 proceedings. 

4. The Court also misdirected itself by holding it against the version of the child 
complainant, that she had failed to point out to the police the point where she had 
been raped when this alleged deficiency was never put to the complainant in cross-
examination or in questions by the Courts. 

The Court further misdirected itself by holding it against the version of the 
complainant and the State, that an allegation by the accused first made by the 
accused when he testified, was not contradicted by the complainant or the State, 
notwithstanding the fact that neither the defence counsel nor the accused had 
mentioned the alleged fait before the accused testified and furthermore, defence 
counsel had never put it to the complainant in the course of cross-examination. 

It was pointed out that even if state counsel had failed in his/her duty to recall the 
complainant, it was the Court's duty as administrator of justice, to have done so - to enable 
her to deal with alleged facts raised in the accused's evidence. 

In this regard the Court reiterated the guidelines for Courts set out in State v Van den Bereh 
and the need to follow them in respect of the Courts role as "administrator of justice". 

The Court also re-emphasised the need for counsel in criminal cases to put to a witness in 
cross-examination any alleged specific circumstance or omission on the part of the witness, 
on which counsel intends to rely to discredit that witness. 
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O'LINN, A.I.A.: 

A. INTRODUCTION: 

This is an appeal by the State against the judgment of Mtambanengwe, J in the High 

Court of Namibia, in which the learned Judge found the accused, the Respondent in 

this case, not guilty on the following charges: 

"Count 1: Rape 

Count 2: Abduction, alternatively, kidnapping." 

APPELLANT 

RESPONDENT 
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The charges were set out as follows in the indictment: 

"COUNT 1: 

IN THAT on or about 1 October 1995 and at or near GROOTFONTEIN in 

the district of GROOTFONTEIN the accused unlawfully and intentionally had 

sexual intercourse with FLORIEDA NARUBES, a female person, under the 

age of consent, namely 11 years old. 

COUNT 2: 

IN THAT on or about 1 October 1995 and at or near GROOTFONTEIN 

in the district of GROOTFONTEIN the accused did unlawfully and 

intentionally take and abduct FLORIEDA NARUBES, a minor female, out of 

the control and against the will of JONAS GAESEB, her lawful guardian, with 

the intention of having sexual intercourse with the said FLORIEDA 

NARUBES." 

In the summary of substantial facts provided in terms of section 144(3)(a) of the 

Criminal Procedure Act, 41 of 1977, the State set out the facts on which it relied, 

as follows: 

"On Sunday 1 October 1995, the complainant a 11 year old girl arrived in 

Grootfontein and walked to the school hostel. On the way she met with the 

accused. The complainant walked with the accused but when she became 

suspicious she screamed. The accused produced a knife and eventually 

overpowered her. The accused assaulted her by beating and kicking her and 
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then had sexual intercourse with the complainant. He forced her to 

accompany him and sleep with him that night. The next morning he took the 

complainant with him to a place at Berg Aukas where they stayed for another 

two days." 

I will in the course of this judgment for the sake of convenience, continue to refer to 

the parties as the State and the accused respectively. 

Ms. Lategan appeared for the State in this appeal and Mr. Grobler for the accused. 

Mr. Grobler also appeared for the accused in the Court a quo, but Ms. Sauls 

appeared for the State in that Court. 

The State appeals essentially on three grounds set out as follows: 

" 1. The Honourable Court erred in law in holding that it was not 

bound bv S. v D and Another 1992(1) SACR 143 (Nm) such 

being a judgment on appeal which held that the cautionary rule 

relating to sexual offences 'has no rational basis for its existence 

and should therefore not form part of our law and is probably 

contrary to the provisions of the Namibian Constitution'. 

2 . The Honourable Court erred in law when subsequently applying 

the said cautionary rule. 
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3. The Honourable Judge erred in law and/or fact in holding that on 

the totality of the evidence the accused's version was not 

improbable and thus reasonably possibly true in the light of all the 

circumstances of the case." 

Mtambanengwe, J gave leave to appeal but indicated that leave was granted on the 

legal ground. He expressed the view however, that there were no reasonable 

prospects of success on the facts. 

On appeal Ms. Lategan persisted in arguing the appeal on all the aforestated grounds. 

Ms. Lategan contended that the Court a quo, sitting as a single judge, erred in law in 

that the Court had failed to follow the decision of two judges of the High Court in S 

v D and An1 , in which decision the Namibian Court had held that the cautionary rule 

relating to sexual offences "has no rational basis for its existence and should therefore 

not form part of our law and is probably contrary to the provisions of the Namibian 

Constitution." (My emphasis added.) 

S v D and An will hereinafter be referred to as S v D. 

The Court a quo, according to Ms. Lategan, "erred in law" because it was bound to 

/ ; 1992(1) SACR and also in 1992(\) 5A513 (Nm) jnd 1991 (NK)37t HC 


