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APPEAL JUDGMENT

O'LINN, A.1.A.: The Appellant, Transnamib Ltd., Appeals against the order of the

Full Bench of the High Court of Namibia made on 3 February 1999, dismissing

Appetiant's appeal against the judgment of Hannah, ] in the Labour Court of

Namibia, handed down on 2 May 1997.

The Labour Court made the following order:




“(1) The Applicants are granted special feave in terms of section 48 of
- the National Transport Corporation Act, 1987 to institute claims
against the Respondent in respect of the underpayment of salary

by the Respondent for the period from 20 February 1994 until

31 March 1996.

(2)  The Court refuses to entertain the application made in terms of

section 24 of the Labour Act, 1992."

The Full Bench of the High Court, on appea! to it by Transnamib, dismissed the

appeal.

Both the Labour Court and High Court declined to make any order as to costs.

It is necessary at the outset to briefly deal with the background of the litigation
before the district labour court, the Labour Court and the High Court. For this

purpose the following part of the judgment of the High Court will suffice:

"On 11 January 1996 the First Respondent addressed a letter to the
Appellant and pointed out to it that the manner in which it calcufated
the overtime was in violation of the provisions of the Labour Act and
demanded that the situation be rectified. The aforesaid letter was
followed by a further letter written to the Appellant on the first
Respondent’s behalf on 31 January 1998 by his attorney wherein the

Appellant's attention was again drawn to the fact that the overtime was




not calculated in accordance with the provisions of section 31 of the
‘Labour Act, 1992. The:matter was also discussed telephonically by a
Mr. Hill representing the Appellant and Mr. Light, the attorney acting
for the First Respondent. It is common cause that, as a result of the
aforesaid communications, the Appellant, since March 1996, calculated
the overtime in accordance with the provisions of section 31 of the Act
and also undertook to calculate and pay to the relevant employees any

amount underpaid as a result of the incorrect method of calculation for a

period of one year.

The Respondents were, however, not satisfied with the Appellant’s offer
to make payments of unpaid overtime for a period of one year only and
each of them lodged a complaint with the district labour court in which
they claimed payment of the underpayment of overtime for the period 1
March 1993 to the date of the filing of the complaint, being 26 April
1996. In reply to the complaints the Appellant raised two special pleas.
The first special plea is irrelevant to the present proceedings. The
second special plea was to the effect that the claims cannot be enforced
because the Respondents did not fodge written claims with the Appellant
within three months from the date on which the claims became due as is

required by section 48 of the National Transport Corporation Act,

1987.




To overcome this difficulty the Respondents applied to the Labour Court
In terms of the proviso of section 48 of the Act for special leave to =~
institute their claims. This application was argued before Hannah P
(President) who came to the conclusion that the Respondents satisfied
the requirements contained in the said proviso and exercised his
discretion in favour of the Respondents by granting the orders referred
to in the beginning of this judgment. The Appellant thereupon applied

for and was granted leave to appeal by the Court below on 8 September

1997."

For the sake of convenience the Appellant will hereinafter be referred to as
Transna.mib and the Respondents as Poolman. The Labour Court will be referred to
as the Labour Court and the Full Bench of the High Court as the Court a2 quo. The
National Transport Corporation Act, 1987, will be referred to as the " NTC" Act

and the Labour Act No. 6 of 1992, as the "Labour Act.

Mr. Clinton Light appeared before us for Poolman and Adv. Smuts for Transnamib.
It must be noted that although Mr. Light appeared for Poolman in the Labour Court
as well as the Court a quo, Adv. Maritz, SC, as he then was, appeared for
Transnamib in the Labour Court and the Court a quo. Mr. Smuts was only briefed

for this appeal after Mr. Maritz was elevated to the Bench.

After consideration of the extensive and thoroughly written heads of argument

submitted by counse! for the parties and before the commencement of oral




argument, this Court, per O'Linn, AlA, raised certain legal issues in fimine, which

had neither been raised at all in the Labour Court nor in the Court a quo.

These issues were the following:
"Were the proceedings in both the Labour Court as well as the Court a
guo not misconceived and as such an exercise in futility, in view of the
fact that the initial application for special leave for the fate institution of
proceedings in the district labour court for unpaid wages, was based on
section 48 of the NTC Act instead of section 24 of the Labour Act
which deals with the requirements of special leave when employees wish

to institute proceedings in the district labour court against their

- employers."”

A subsidiary question was whether the Labour Court at any rate had the necessary
jurisdiction as a Court of first instance, to hear an application under section 48 for
special leave, when such application is not for a declaration of rights or an appeal and
where the district labour court is at any rate the Court of first instance at least in

regard to the claim for arrears or unpaid wages.

Mr. Light, on behalf of Poolman, after hearing the remarks of O"Linn, A)A,
conceded the correctness of the main point raised by the Court, but reserved his

position on the aforesaid subsidiary point.



Mr. Smuts however, was unable to make any concession on any of the aforesaid two

- points at that stage and requested more time to prepare argument on both points.

As a consequence, the hearing of this appeal was adjourned to 1 November 1999
and counsel given leave to file additional written heads of argument dealing with the

aforesaid issues raised by the Court.

Mr. Light in his supplementary heads of argument, reiterated in his viva voce
argument, repeated his concession made when the Court first raised the issues in
fimine. He concluded that:

"In other words, in the special area of claims brought under the Labour

Act, section 24 re.gulates the time period exclusively, section 48

continues to operate in the area of claims against Appellant, except

where a claim is brought under the Labour Act, when section 24 applies

exclusively.

This also explains why the Legislature did not repeal section 48 when it
enacted the Labour Act. The Legislature no doubt intended section 48
to continue in operation, but with its ambit reduced by section 24. In
other words, section 24 would apply exclusively where the claim against
Respondent was brought in a district labour court or the Labour Court.
Section 48 would continue to apply in all cases where section 24 did not

apply."”







