CASE NO. SA 7/95
IN THE SUPREME COURT OF NAMIBIA

In the matter between

ELIFAS HAMEVA FIRST APPELLANT
IMMANUEL HAMEVA SECOND APPELLANT
versus

THE MINISTER OF HOME AFFAIRS RESPONDENT
CORAM: MAHOMED, C.J. et DUMBUTSHENA, A.J.A.

et HANNAH, A.J.A.

Heard on: 1996.04 .23

Delivered on: 1996.10.09

APPEAL JUDGMENT
HANNAH, A.J.A.: This is an appeal from a decision of the
Eigh Court upholding a decision of the taxing master to

disallow certain costs incurred in litigation between the

parties.

The appellants were the plaintiffs in an action brought in
the High Court against the respondant. The claim was
settled on the basis that the respondent would pay to the
appellants the sum of N$7 500 together with the appellants’
disbursements in accordance with the High Court tarifi. A
bill of costs was then prepared by the Legal Assistance
Centre who had acted on behalf of the appellants and on 17th
November, 1994 the bill was taxed. By agresment between the

parties the taxing master allowed two items in respect of




2
disbursements to the deputy-sheriff for service of
documents. In addition he 2llowed disbursements made in
respect of the appellants’ travelling and subsistence
expenses presumably incurred in order to attend trial.
Eowever, the taxing master disallowed thz kalance of the

bill amounting to N$2 467 ccmprising disbursements made for

counsel’s fees and stamp duty.

The Legal Assistancs Cantre, wnich hadéd paid the
disbursements from its own funds, was dissatisiied with the
taxing master’s ruling and it reqguested him te state a case
for ths decision of a judge in terms of Rule <48 of the Eigh
Courcz Rules. That the taxing mastar did and ths matctar was

supsegquently neard by the Eigh Court (Mtiambarsngwe and Teek
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The point successfully tak=n cn kehalf of the respondent
pefors the taxing master and uphelc by the Court a guo
concerned tha2 deed of trust in terms of which the Legal

Li—

Assistance Centre was established. The cz2ed of trus

r

created a cnaritable and e2ducaticnal trust known as th

1]

Legal Assistancs Trust for tha purposes ol:

"a) Establishing and supporcing E Legal
Assistance Centrzs at or by which legal
assistance will be given in thz pubklic
interast and without charge C Dersons
raguiring such assistance and at or by which
legal rasearch and legal educatiorn may also
ba uncdertaken.

b) Generally to supcerc, in addition to the

Laegal BAssistance Centrs, any othsr similar
undertaking and to engage in any other
ralated activities which in the cpinion of
the trustees are likely to furiher the
incerests of law and justice.”




Having set out these two general purposes of the trust the
deed then set out four objects'of the trust, the first two

of which are as follows:

“{a) to establish and provide financial supportc to
& Legal Assistance Centre or Centras at or by
which legal assistance will be given in the
public interest and without charge to persons
requiring such assistance and at or by which
legal research and legcal education may also
be underxtaken. To employ the Diractor of
each such Centre (who shall be a gqualified
advocate or attorney) and other members of
the staf of any such Centre including
advocates and attorneys and to pay salaries
¢f the said employees dirsctly or through the
Cantcre;

(b} to provids financial assistance to persons to
enabla tnem to obtain lagal advica or lagal
assiscance if in the opinion of the Trustees

the giving of such advice or assistance is
likely to further the purposes of the Trust."

The argument successiully advanced before the taxing master
and thes Court a guo was essentially this. The Legal
Assistance Centre was established in cerms of the deed of
trust and, as such, is bound by the provisions of the trust
instrument. The trust dead providsd in unambiguous language
that onz2 ©of the purposes of the trust was to establish and

suUppOrT -

",.... a Legal Assistance Centrs at or by which
legal assistance will be given in the public
incerest and without charge to persons raquiring
such assistancs ....."

It also provided that one of its objects was to establish

and support firancially - |




&
"..... a Legal Assistance Centre or Centres at or
by which legal assistance will be given in the

public interest and without charge to persons
requiring such assistance ....."

it is clear from these words, so the argument went, that the
Legal BAssistance Centre is bound, in terms of'the trust
instrument, to rander legal assistance to those it chooses
to assist without charge to those persons. Anc that ramains
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tion whecher the legal assistancs is
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ractitioners actually in the employ of the Legal Assistance

i}

Centra or by legal practitioners instrucced by the Legal

Assistcance Centra. Whichever be the case, the Legal

[ Rad

Assistance Trust itself is bcundéd by the terms ¢ the trusc
instrument to provids the necessary finance with the result
that the assisted person incurs no liability for legal
expenses whatsoever. And if the Legal Assistance Cencre
enters into an acrasment with the assisted person Lo racoup
disbursements such as counsel’s f==s, and in the instant
case there was no evidence that it had, that would be
contrary to the provision in the trust instrumz2nt that legal
assistance will re given without charge and, as such, would

be ultra virss the trust dsed.

The next leg of the argument turned on the le2gal principles
underlving an award of costs in ¢ivil 1litigation. Ruls

70(3) of the Rules of the Eigh Court provides:

“(3) With a view to awarding the party who has
been awardad an order for costs a full
indemnity for all costs reasonably incurred
by him or her in-relation to his or her claim
or dzfence and to ensure that all such costs
shall be borne by the party against whom such




order has been awarded, the taxing master
shall, on every taxation, allow all such
costs, charges and expenses as appear to him
or her to have been necessary or proper for
the: attainment of justice or for dsfending
the rights of any party ....."

It was not contested by the appellants that z bill of costs

is that of the client and not the client's attorney: Citwv

Resl Estate v Ground Inv ment Gr a } (Pryv) Lid and
Ancgther, 1973(1) SA 23 (N) at ¢7A; C(Costellc v Registrar of
the Hich Court, Salisburv and Anotnsx», 1974(3) 28% (R} at
290 ¥. 1Indeed the sub-rule just citad makes that much clear
when it resfers to a full incdemnity for all ccsts reasonably
incurred by the cartv who has been awarded an oxder for
costs. And, so the argument went, the appellants wers not
entitled to claim the cost of disbursements which ware
incurred not bty them but by the Legal Assistance Centre,

disbursements fcr which thev themselves were not liable.

Before this Court Mr Smuts submitted on tenalf of the
appellants that the respondent’s argument was flawed and

that the taxing master and the Court a guo wers wrong Lo
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accezt it. Mr Smuts submitted that when rsgard is had to

0
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the purposes andé cbjects of tha trust deed iz becomes clear
that th2 words "without charge" rzier only Lo services
providad by ths Legal Assistance Centre dirsctly througn its
own emplovesas. The Legal Assistance Cantre is not precluded
by the trust da22d from emploving the services of expert
witnasses or counsel in the furtherance of litigacion, so
counsel contended, nor is it precluded by the trust deed

from recovering disbursements paid to such witnesses oY

counsa2l from those it assists. It would, in chese







