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APPEAL JUDGMENT 

HANNAH, A.J.A. : This is an appeal from a decision of the 

High Court upholding a decision of the taxing master to 

disallow certain costs incurred in litigation between the 

parties. 

The appellants were the plaintiffs in an action brought in 

the High Court against the respondent. The claim was 

settled on the basis that the respondent would pay to the 

appellants the sum of N$7 500 together with the appellants' 

disbursements in accordance with the High Court tariff. A 

bill of costs was then prepared by the Legal Assistance 

Centre who had acted on behalf of the appellants and on 17th 

November, 1994 the bill was taxed. By agreement between the 

parties the taxing master allowed two items in respect of 
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disbursements to the deputy-sheriff for service of 

documents. In addition he allowed disbursements made in 

respect of the appellants' travelling and subsistence 

expenses presumably incurred in order to attend trial. 

However, the taxing master disallowed the balance of the 

bill amounting to N$2 467 comprising disbursements made for 

counsel's fees and stamp duty. 

The Legal Assistance Centre, which had paid the 

disbursements from its own funds, was dissatisfied with the 

taxing master's ruling and it requested him to state a case 

for the decision of a judge in terms of Rule 43 of the High 

Courc Rules. That the taxing master did and -he matter was 

subsequently heard by the High Court (Mtambar.engwe and Teek 

J.J.) and the taxing master's decision was upheld. 

The point successfully taken en behalf of che respondent 

before the taxing master and upheld by the Court a cuo 

concerned the deed of trust in terms of which the Legal 

Assistance Centre was established. The deed of trust 

created a charitable and educational trust known as the 

Lecai Assistance Trust for the ourooses of: 

Ma) Establishing and supporting a Legal 
Assistance Centre at or by which legal 
assistance will be given in the public 
interest and without charge tc persons 
requiring such assistance and at or by which 
legal research and legal education may also 
be undertaken. 

b) Generally to support, in addition to the 
Legal Assistance Centre, any other similar 
undertaking and to engage in any other 
related activities which in the opinion of 
the trustees are likely to further the 
interests of law and justice." 
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Having set out these two general purposes of the trust the 

deed then set- out four objects of the trust, the first two 

of which are as follows: 

" (a) to establish and provide financial support to 
a Legal Assistance Centre or Centres at or by 
which legal assistance will be given in the 
public interest and without charge to persons 
requiring such assistance and at or by which 
legal research and legal education may also 
be undertaken. To employ the Director of 
each such Centre (who shall be a qualified 
advocate or attorney) and other members of 
the staff of any such Centre including 
advocates and attorneys and to pay salaries 
of the said employees direccly or through the 
Centre; 

(b) to provide financial assistance to persons to 
enable them to obtain legal advice or legal 
assistance if in the opinion of the Trustees 
the giving of such advice or assistance is 
likelv to further the purooses of the Trust." 

The argument successfully advanced before the taxing master 

and the Court a cuo was essentially this. The Legal 

Assistance Centre was established in terms of the deed of 

trust and, as such, is bound by the provisions of the trust 

instrument. The trust deed provided in unambiguous language 

that one of the purposes of the trust was to establish and 

SUDDOrC -

" a Legal Assistance Centre at or by which 
legal assistance will be given in the public 
incerest and without charge to persons requiring 
such assistance " 

It also provided that one of its objects was to establish 

and support financially - . 
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" a Legal Assistance Centre or Centres at or 
by which legal assistance will be given in the 
public interest and without charge to persons 
requiring such assistance " 

It is clear from these words, so the argument went, that the 

Legal Assistance Centre is bound, in terms of the trust 

instrument, to render legal assistance to those it chooses 

to assist without charge to those persons. And that remains 

the position whether the legal assistance is given by legal 

practitioners actually in the employ of the Legal Assistance 

Centre or by legal practitioners instructed by the Legal 

Assistance Centre. Whichever be the case, the Legal 

Assiscance Trust itself is bound by the terms cf the trusc 

instrument to provide the necessary, finance with the result 

that the assisted person incurs no liability for legal 

expenses whatsoever. And if the Legal Assistance Centre 

enters into an agreement with the assisted person to recoup 

disbursements such as counsel's fees, and in the instant 

case there was no evidence that it had, that would be 

contrary to the provision in the trust instrument that legal 

assistance will be given without charge and, as such, would 

be ultra vires the trust deed. 

The next leg of the argument turned on the legal principles 

underlying an award of costs in civil litigation. Rule 

70(3) of the Rules of the High Court provides: 

"(3) With a view to awarding the party who has 
been awarded an order for costs a full 
indemnity for all costs reasonably incurred 
by him or her in-relation to his or her claim 
or defence and to ensure that all such costs 
shall be borne by the party against whom such 
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order has been awarded, the taxing master 
shall, on every taxation, allow all such 
costs, charges and expenses as appear to him 
or her to have been necessary or proper for 
the; attainment of justice or for defending 
the rights of any party " 

It was not contested by the appellants that a bill of costs 

is that of the client and not the client's attorney: City 

Real Estate v Ground Investment Grouo (Natal) (Ptv) Ltd and 

Another, 1973(1) SA 93 (N) at 97A; Costello v Recistrar of 

the Kich Court, Salisbury and Another, 1974(3) 289 (R) at 

290 F. Indeed the sub-rule just cited makes that much clear 

when it refers to a full indemnity for all ccsts reasonably 

incurred by the cartv who has been awarded an order for 

costs. And, so the argument went, the appellants were not 

entitled to claim the cost of disbursements which were 

incurred not by them but by the Legal Assistance Centre, 

disbursements for which they themselves were not liable. 

Before this Court Mr Smuts submitted on behalf of the 

appellants that the respondent's argument was flawed and 

that the taxing master and the Court a cuo were wrong to 

accept it. Mr Smuts submitted that when regard is had to 

the purposes and objects of the trust deed it becomes clear 

that the words "without charge" refer only to services 

provided by the Legal Assistance Centre directly through its 

own employees. The Legal Assistance Centre is not precluded 

by the trust deed from employing the services of expert 

witnesses or counsel in the furtherance of litigation, so 

counsel contended, nor is it precluded by the trust deed 

from recovering disbursements paid to such witnesses or 

counsel from those it assists. It would, in these 
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circumstances, be wholly artificial or unnecessarily-

restrictive to construe the words "without charge" as 

extending to such disbursements. And it cannot therefore be 

said that the disbursements which were disallowed on 

taxation were not incurred by the appellants in relation to 

their claim. The taxing master was wrong to disallow them. 

One ordinary meaning of the word "charge" is a liability to 

pay money laid upon a person (see Shorter Oxford Dictionary. 

3rd ed.) and, in my view, the word "charge" is used in that 

sense both in the preamble to the trust deed and in its 

objects clause. In other words, legal assistance provided 

by the Legal Assistance Centre will be giver, to persons 

requiring such assistance without imposing en those persons 

any liability to pay money. In short, the legal assistance 

will be free. 

The question which, in my opinion, lies at the heart of this 

matter is what is the Legal Assistance Centre obliged by the 

terms of the trust deed to provide without charge? The 

short answer is legal assistance but legal assistance can, 

of course, take many different forms. At cr.e end of the 

scale it may simply be the giving cf legal advice. At the 

other end it can be the financing cf a full-blown law suit. 

In the context cf the trust deed I am firmly of the view 

that the expression "legal assistance" should be given its 

widest meaning. The trust was clearly designed to provide 

the widest possible legal assistance in deserving cases. I 

can see no justification for limiting the expression "legal 

assistance" to assistance provided directly through the 


