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APPEAL JUDGMENT 

MAHOMED. C.J., DUMBUTSHENA, A.J.A, et FRANK, A.J.A.: This is 

an appeal against a judgment of the Full Bench of the High 

Court in which an application was dismissed with costs. The 

appellant sought an order which would prevent certain 

immovable property and money from becoming the property of 

the Government of Namibia. Before dealing with the legal 

questions involved it is apposite to briefly sketch the 

history pertaining to the appellant and the property insofar 

as it appears from the papers and have relevance to the 

issues to be decided so that tne matter can be viewed in its 

proper prospective. 
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Toward the end of the eighteenth and the beginning of the 

nineteenth century a number of Baster communities emerged in 

v/hat was then known as the Cape Colony. One of these 

communities inhabiting the area known as de Tuin decided to 

emigrate north. It is this community that settled in 

Rehoboth and the vicinity around 1871. En route to Rehoboth 

they settled their own constitution which was eventually 

promulgated at Rehoboth during January 1872 and which 

constitution came to be known as the Paternal Laws. The 

Basters acquired land at and around Rehoboth pursuant to 

negations with the then existing Tribal Governments laying 

claim to this area principally the Nama tribe known as the 

Swartboois. 

The Paternal Laws, although dealing also with matters one 

would not find in a modern day constitution such as civil and 

criminal matters, provided a framework of rules defining the 

organs of government of the Baster people and their rights 

and duties. Thus as Hannah, J. pointed out in his judgment 

where certain rn limine objections were dealt with by the 

Full Bench: 

"They provided for the appointment of an elected 
supreme ruler known as the Kaptein who was to hold 
such office for life. Also for a Raad (Council) 
consisting of two citizens to assist the Kaptein and 
a Volksraad (Parliament) consisting of a further two 
citizens. They provided that every Baster, or 
anyone married to a Baster, should be a citizen and 
that all tax-paying citizens should have the right 
to vote in the election of the Kaptein and member of 
Parliament. Provision was also made for non-Basters 
to become citizens. ... The Paternal Laws also 
provided for the appointment of judges by the 
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Kaptein to hear criminal and civil matters and for 
the appointment of field-cornets, the equivalent of 
modern-day deputy-sheriffs. A number of offences 
were specified together with the penalties to be 
imposed. A system of taxation was created *in order 
to defray the necessary government expenditure'. 
There were laws pertaining to marriage and 
restrictions were imposed on the sale of land. 
There was a call-up system in the event of attack by 
enemies." 

After German annexation of the whole area presently known as 

Namibia (excluding the Walvis Bay enclave) a "Treaty of 

Protection and Friendship" was concluded between the German 

Imperial Government and the Basters. This Treaty recognised 

"the rights and freedom which have been acquired by the 

Basters at Rehoboth for themselves ..." Despite this Treaty 

the German Imperial Government in true colonial tradition 

ignored it v/hen it suited their purpose and made several laws 

which were applicable in Rehoboth, opened several police 

stations in the area and even appointed a District Officer 

for the area. However it is clear that the Kaptein and his 

Council continued to function throughout this period up to 

the time of the German defeat by South Africa in 1915. 

After the defeat of the Germans the Basters continued 

basically to govern themselves according to the provisions of 

the Paternal Laws. The South Africans and the Kaptein and 

Council of the Basters came to an agreement which formed the 

basis of Proclamation 28 of 1923 wherein, inter alia, the 

right and title of the Rehoboth Community to the land then 

occupied by it was acknowledged as well as their right to 

local self-government in accordance with the Paternal Laws. 

The boundaries of the Rehoboth Territory was also defined in 
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this proclamation comprising an area of approximately 14 200 

square kilometres. Political dissension in the Baster 

Community however followed upon the agreement which formed 

the basis of this proclamation and a further proclamation, 

No. 31 of 1924, was enacted. In terms of this proclamation 

the powers of the Kaptein and certain other officials were 

transferred to the Magistrate and his Court. The magistrate 

was and appointee of the South Africans. 

From this point onward there was a gradual restoration of the 

powers back to the community who also all along insisted on 

self-government. This process was completed with the 

enactment of the Rehoboth Self-Government Act, No. 56 of 1976 

the long title whereof reads as follows: 

"To grant self-government in accordance with the 
Paternal Law of 1872 to the citizens of the 
'Rehoboth Gebiet' within the territory of South West 
Africa; for that purpose to provide for the 
establishment of a Kaptein's Council and a 
Legislative Council for the said 'Gebiet'; to 
determine the powers and functions of the said 
councils; and to provide for matters connected 
therewith." 

Elections were held under this Act, the structures were put 

in place and the Rehoboth area was governed in terms of this 

act up unto 1989. By Proclamation 32 of 1989 the powers 

granted by Act 56 of 1976 v/ere transferred to the 

Administrator-General of Namibia in anticipation and in 

preparation for the independence of Namibia which followed on 

21 March 1990. In terns of Schedule 6 cf the Constitution of 
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the Republic of Namibia Act 56 of 197 6 was repealed in toto 

and the form of self-government which the Basters enjoyed 

from their arrival at Rehoboth during 1871 - 1872 up to the 

independence of Namibia during 1990 had come to an end. 

As is stated above the Basters initially acquired the land at 

and surrounding Rehoboth by negotiations mainly with the 

Swartbooi Tribe. This land was apparently acquired for and 

on behalf of the community and there was no individual title 

to the land as such. There however evolved a custom of 

issuing papers ("papieren") to evidence the granting of land 

to private owners. In the fullness of time much of the land 

owned by the Community passed into private ownership. It 

needs to be stated in passing that none of the land which 

passed into private ownership in this fashion is the 

subject-matter of this appeal. In terms of Proclamation No. 

52 of 1939 the Community was entitled as "an association of 

persons" to acquire immovable property and this property had 

to be registered in the name of the Kaptein "for and on 

behalf" of the Community. In the Registration of Deeds in 

Rehoboth Act, No. 93 of 1976, provision was made for the 

establishment of a Deeds Officer and Registry in the Rehoboth 

area for that area. 

Act 56 of 197 6 which sought to restore local self-government 

to the Basters dealt with the question of ownership of 

movable and immovable property in the. Rehoboth area in 

section 2 3 which reads as follows: 
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11 (1) From the date of commencement of this Act the 
ownership and control of all movable and 
immovable property in Rehoboth the ownership or 
control of which is on that date vested in the 
Government of the Republic or the 
administration of the territory of South West 
Africa or the Rehoboth Baster Community and 
which relates to matters in respect of which 
the Legislative Authority of Rehoboth is 
empowered to make laws, shall vest in the 
Government of Rehoboth. 

(2) The said property shall be transferred to the 
Government of Rehoboth without payment of 
transfer duty, stamp duty or any other fee or 
charge, but subject to any existing right, 
charge, obligation or trust on or over such 
property and subject also to the provisions of 
this Act. 

(3) The Registrar of Deeds concerned shall upon 
production to him of the title deed to any 
immovable property mentioned in subsection (1) 
endorse such title deed to the effect that the 
immovable property therein described is vested 
in the Government of Rehoboth and shall make 
the necessary entries in his registers, and 
thereupon the said title deed shall serve and 
avail for all purposes as proof of the title of 
the Government of Rehoboth to the said 
property." 

As already mentioned Act 56 of 1976 was repealed by the 

Constitution. The Constitution does however also have 

provisions relating to property. Thus Article 129 stipulates 

that "The assets mentioned in Schedule 5 hereof shall vest in 

the Government of Namibia on the date of Independence. 

Schedule 5 reads as follows: 

"(1) All property of which the ownership or control 
immediately prior to the date of Independence 
vested in the Government of the Territory of 
South West Africa, or in any Representative 
Authority constituted in terms of the 
Representative Authorities Proclamation, 1980 
(Proclamation AG S of 19S0) , or in the 
Government of Rehoboth, or in any other body, 
statutory or otherwise, constituted by or for 


