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JUDGMENT 

STRYDOM, A.J.A.; This is an appeal against the whole of 

the judgment and order made by the Full Bench of the High 

Court of Namibia on 28th April, 1995. Appellants, who were 

the applicants in the Court a QUO, took on review various 

decisions taken by the First to Fourth Respondents. The 

application to review was rejected in its entirety and hence 

this appeal. Mr Hodes, assisted'by Mr Maritz, appeared for 

the Appellants, whereas Mr Blignaut, assisted by Mr Mouton, 

appeared for the First, Second and Third Respondents and Mr 

Gauntlett, assisted by Mr Smuts, appeared for the Fourth 

Respondent. The Fifth Respondent was unrepresented. 

The history of the matter goes back to 1984. At this time 

the Fourth Respondent commissioned a consortium of experts 

in the field of urban planning, to prepare a master plan for 

the central business area of Windhoek. This plan was 

approved by the Fourth Respondent on or about 27th May, 

1987. Further approval, at the time by the Administrator-

General, was obtained on 4th October, 1989. The latter 

caused the plan to be promulgated in terms of the provisions 

of Proclamation A.G. 28 of 1988. 

According to the Appellants the most important features of 

the master plan were -

(a) the closure of Post Street and the conversion thereof 

as a pedestrian shopping mall; 

(b) the development of "the area opposite Post Street and 
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along the western side of Tal Street. This included 

the development of erf no. 6874 as a retail shopping 

centre which would also serve as.an anchor for future 

development in this area; and 

(c) the linking of the said shopping centre with the 

existing business area along Kaiser Street by a bridge 

across Tal and Post.Street pedestrian shopping mall. 

The master plan furthermore indicated that the area, now 

known as erven 7033 and 7034 and situated immediately to the 

north of the proposed Tal Valley development along Tal 

Street, was earmarked for future development of offices, an 

office park and open air parking space. As such this 

development would therefore not have been in direct 

competition with the activities of Appellants and its 

tenants' businesses on Erf no. 6874. 

After the master plan was in place Third Appellant tendered 

and acquired erf no. 6874 which was then developed as a 

shopping centre by the Second Appellant who succeeded to the 

rights of the Third Appellant. The shopping complex was 

eventually developed at a cost in excess of R50 million and 

was inaugurated during September, 1990. 

Thereafter, and during April 1991, Appellants became aware 

of a resolution passed by the Management Committee of the 

Fourth Respondent whereby instruction was given to heads of 

departments of the Fourth Respondent to investigate the 

possibility to develop a "shopping centre and office space on 



4 

erf no. 7033, Tal Street. Appellants, through their 

attorneys, objected to this development of the erf contrary 

to its intended purpose as contemplated and spelled out in 

the master plan. Other interested parties also raised 

objection to the development of this area as a shopping 

centre. 

.By resolution dated 23rd September, 1991 the Management 

Committee resolved to recommend to the Council to rezone erf 

7034 to "business" with a bulk of 2,0 and to advertise for 

comments for or against the proposed rezoning. This was 

done. Appellants, again through their attorneys, placed on 

record their opposition to the said rezoning. 

On 10th February, 1992 the Council resolved to defer any 

decision in relation to the intended rezoning of erf 7034 

until a temporary bus terminal had been removed from the 

said property and the economic climate would become more 

favourable for development of the area. 

The matter was left there until about a year later. The 

Fourth Respondent on 24th February 1993, and after further 

investigations were made, by inter alia the City Engineer, 

took a resolution to set in motion the rezoning of erven 

7033 and 7034. I will later herein refer more fully to this 

resolution. 

This resolution taken by the Fourth Respondent was given 

effect to when advertisements were placed in various local 

newspapers. On 13th April, 1993 objection was lodged by the 



5 

Appellants against Fourth Respondent's intention to rezone 

erven 7033 and 7034 to allow a consent use for the 

development of a business complex comprising inter alia, 

retail facilities. At the same time Appellants also 

objected to the fact that the time allowed for the filing of 

objections was, as a result of public holidays, too short. 

This led to the re-advertising of the notices during June, 

1993. Appellants thereupon filed a further objection 

through their attorneys on 23rd June, 1993. 

Subsequently on the 3 0th June, 1993 the matter concerning 

the rezoning of the erven came before the Fourth Respondent 

who resolved as follows: 

"(a) That erf 7033 and erf 7034, Windhoek be 
rezoned to 'business' with a bulk of 2,0. 

(b) 

(c) That prior to the promulgation of the 
rezoning, consent be given for the land to be 
used for purposes falling within the 
definition of 'business', with a bulk zoning 
of 2,0 in the Town Planning Scheme." 

On 19th July, 1993 Appellants were informed that their 

objections against the intended rezoning of the erven were 

rejected. In the notice written by the City Engineer, 

Appellants were told that their objeccions "were considered 

by the Management Committee and it was resolved that the 

objections received are not convincing enough to compel 

Council to set aside the business proposals for the two 

sites concerned. Consequently it was resolved to reject the 

objections for a variety of reasons." 



6 

On 11th August, 1993 the Appellants lodged an appeal in 

terms of section 35 of the Windhoek Town Planning Scheme 

against the rejection of their objections by the Fourth" 

Respondent. One of the grounds of appeal was that the 

Counsel of the Fourth Respondent did not take cognisance of 

the objections filed by the Appellants in that the 

objections were considered by the Management Committee only 

and not the Council itself. 

Whilst this appeal was pending the Town Clerk of the Fourth 

Respondent continued to implement the previous resolution 

taken by the Fourth Respondent by calling for tenders in 

relation to the purchase and development of the two erven. 

This was suspended after objection thereto was raised by the 

Appellants. 

Then on 30th September, 1993 Appellants' attorneys were 

advised by the Fourth Respondent that -

"Council, at its meeting of 29 September 1993, 
considered the objections by your clients, as well 
as the appeal grounds, and resolved to reject 
same." 

Appellants were further also informed that the tenders 

received in regard to erven 7033 and 7034 would be subject 

to the outcome of the pending appeal and they were further 

advised of their further right of appeal. The action taken 

by the Fourth Respondent on 29th September, 1993, led to 

some confusion on the part of the attorneys of the 

Appellants and this resul.ted in a spate of correspondence to 

and fro. By telefax, dated 1st November, 1993, the 
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attorneys for the Fourth Respondent conceded, by way of 

explanation, that their client did not consider the 

objections raised by the Appellants prior to its resolution 

to reject them on 30th June, 1993. This failure, so it was 

said, was then rectified by the Fourth Respondent when, at 

its meeting of 29th September, 1993, it considered 

Appellants' objections and resolved to reject them. In the 

meantime Appellants were- notified that their appeal would be 

heard on 11th November, 1993 before a Sub-Committee of the 

Third Respondent. 

At the hearing of the appeal on the 11th the legal 

representative of the Appellants and a Mr Stubenrauch, a 

Planning Consultant, and the General Manager of the 

Appellants' group of companies, were called before the Sub-

Committee and were given the opportunity to put submissions 

and express opinions to the Sub-Committee. Thereafter they 

were required to leave the hearing and representatives of 

the Fourth Respondent were called in and given a similar 

opportunity. The Appellants still endeavoured to lodge an 

appeal against the decision of the Fourth Respondent taken 

on 29th September, 1993. Their application, addressed to 

the Second Respondent, for an extension of the time within 

which to lodge the appeal, was refused by the Second 

Respondent. 

Subsequently the Appellants received notice on 10th January, 

1994 that their appeal against the decision of the Fourth 

Respondent to rezone erven 7033 and 7034 had been rejected 

by the First Respondent." 


