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CRIMINAL LAW - Jurisdiction - Transnational crime -

Deceased shot at from Namibia but struck and Kkilled
in Zambia -~ no nsed to attempt to confine crime tc a
specific locality - Tact that countries may have concurrent
Jurisdiction not necessarily a bar to assuming jurisdiction
- must move away from definitional obsessions and technical

formulations - distinction betwszen result crimes and
continuing c¢rimes and concepts such as harmful effect
and essential requisite no longa2r apt - sufficient if

significant portion of the activities constituting offence
took place in Namibia and no reasonable objection to
Jurisdiction can b2 raised in internatioral comity.
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APPEARL JUDGMENT

FRANK, AJA: This is an appeal from the judgment of Teek,

J. in the High Court. The five respondents were the accused
in that court and were arraigned on four charges. As a
result of the conclusions reached by Teek, J. this appeal
was launched by the appellant, leave having been obtained
from the judge a gquo. (For the sake of convenience I shall

refer to the parties as they were referred to in the Court a

quo.)




The four charges that the accused faced were the following:
{a) Murder;

(b} Attempted murder, alternatively the negligent
handling of a firearm (contravening s. 39(i)(j) of

Act 75 of 196%); and
(c) Two charges of assault.

As far as the murder charge was concerned the Court a guo
held that it did not have jurisdiction to determine it. On
the attempted murder charge the accused were acquitted and
the Court a guo found. that it was established that the
accuseds' action fell within the parameters of section 49 of
the Criminal Procedure Act, No. 51 of 1977 (The Act). The
accused were convicted on the two assault charges. The State
now appeals against the finding that the Court a gug did not
have Jjurisdiction and against the acquittal in respect of

the attempted murder charge and its alternative.

When the accused were asked to plead to the charges put to
them they pleaded that the Court had.no jurisdiction to try
them in respect of the murder charge. To enable the Court
to adjudicate on this dispute the following facts were

placed before the Court by agreement between the parties:

"(a) that the shot that struck the deceased was fired

from the Namibian side of the river;




(b) the bullet may have struck the deceased on the
Zambian side of the border or on the Namibian side

of the border; and

{c) there is a possibility that the deceased died on

the Zambian side of the border®.

I pause here to mention that the river in question is the
Zambezi river which forms the border between Namibia and

Zambia.

The court a guo declined to assume Jjurisdiction. The
reasons for this decision were essentially threefold and
were, briefly, the following. The court did not have
jurisdiction in respect of crimes commenced in Namibia but
completed outside Namibia (R _v Moshesh, 1948(1) SA 681 (0)
and S v Maseki, 1928B1{4) SA 374 (T)). Murder is a 'result
crime"” and as such the resultant death did not occur in

Namibia (S5 _v Prins en 'n Ander, 1977(3) SA 807 (A) and S Vv

Mampa, 1985(4) SA 807 (A)). Even if jurisdiction could be
assumed on the basis of the "harmful effect" principle this
would not avail the State as it was not proved beyond
reasonable doubt that either the injury that caused the
death or the death itself occurred in Namibia (8 v Mhrapara,
1986(1) SA 556 (2SC), S v Vanga, 1991(1) SACR 280 (Ck) and S

v. Rapururira, 1992(2) SACR 385 (2S)).



The first question that comes to mind from the reasoning of
the court a guo is whether it was correct to hold that
crimes commenced in Namibia but completed outside Namibia

were not, in general, subject to the jurisdiction of the

Namibian courts. In the Maseki case, gupra at 377 it is
stated as a general principle in the following terms: (My
translation)

"To sum up

(i) our courts do not have Jjurisdiction
to adjudicate over offences wholly
committed in other ceountries.

(ii) Equally do our —courts not Thave
jurisdiction to adjudicate over
offences commenced within the

Republic but completed ocutside it.
What is stated above are the general principles.
They are subject to exceptions or guasi-exceptions,
e.g. treason and a continuous crime 1like theft.
Apart from this the legislator may grant

jurisdiction in respect of offences committed
outside the borders of the Republic.®

As the appellant in the Maseki case received and possessed
the stolen property only outside South Africa the first
principle enunciated above was applicable and it was thus
not necessary for the court to deal with the second matter

raised by it. To this extent the second principle

enunciated was obiter dictum.

In the Moshesh case, supra the crime involved was one of
falsitas. The appellant wrote and posted a letter in the
Orange Free State to a station master in the then Basutoland

(Lesotho) wherein he made a fraudulent claim for goods



allegedly lost by the railways. Here the majority of the
court with reference to South African and English decisions
determined that the "“essential regquisite"” of the crime took
place in Lesotho and that therefor the court could not
assume Jjurisdiction. In this case it may be said that the
crime was commenced in the Orange Free State and only

completed in Lesotho.

Counsel for the accused in this court conceded that the
court a guo should have assumed jurisdiction. According to
Mr. Maritz both the Moshesh and Maseko cases dealt with the
jurisdiction of magistrates courts and were thus not
authoritative in respect of the position relating to the
High Court. This is so because the magistrates courts are
creatures cof statute and do not have jurisdiction other than
that expressly conferred by statute. As the relevant
statute does not confer or purport to confer jurisdiction in
respect of trans-national offences but only deals with
of fences committed within the country (albeit in different
magisterial districts) the principles applicable to
magistrates courts are not necessarily the same as those
applied to the High Court. Mr. Maritz further submitted
that the second principle enunciated in the Maseki case, set
out above, was an obiter dictum if it was intended to apply
to the High Court and that in terms of the common law the
High Court did have jurisdiction. (I interpose here to
mention that the South African equivalent of the Namibian
High Court is called the Supreme Court and the South African
equivalent of the Namibian. Supreme Court is called the

Appellate Court or Division.)






