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APPEAL JUDGMENT 

LEON, A.J.A. : -

This is a petition brought by the Attorney-General of the 
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Republic of Namibia in terms of section 15(2) of the Supreme 

Court Act, 1990 (Act no. 15 of 1990). This Court is asked 

to hear and determine a constitutional question referred to 

us by the Attorney-General under the powers vested in him by 

Article 87(c) of the Constitution of the Republic of 

Namibia.^ 

This Court is requested to determine the constitutional 

relationship between the Attorney-General and the 

Prosecutor-General in respect of issues referred to 

hereunder: -

Whether the Attorney-General, in pursuance of Article 87 of 

the Constitution and in the exercise of the final 

responsibility for the once of the Prosecutor-General, has 

the authority: 

(i) to instruct the Prosecutor-General to institute a 

prosecution, to decline to prosecute or to 

terminate a pending prosecution in any matter; 

(ii) to instruct the Prosecutor-General to take or not 

to take any steps which the Attorney-General may 

deem desirable in connection with the preparation, 

i . , 

• institution or conduct or any prosecution; 

(iii) to require that the Prosecutor-General keeps the 

Attorney-General informed in respect of all 

prosecutions initiated or to be initiated which 

might arouse public interest or involve important 

aspects of legal or prosecutorial authority. 

I shall refer later herein to the ' relevant detailed 
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provisions of the Constitution. For immediate purposes I 

shall only refer to the provisions for Article 87 (a) v/hich 

provides that the Attorney-General is:-

" (a) to exercise the final responsibility for the 

once of the Prosecutor-General". 

3oth in his replying acdavit and in the Heads of Argument 

the Prosecutor-General adopted 'the stance thac the three 

questions posed resolved themselves into one over-arching 

question: was the Prosecutor-General truly independent under 

the Constitution? If he was, then it must follow that all 

three questions should be answered in his favour. However, 

during argument the Court put to Mr Henninc, who appeared 

for the Prosecutor-General, the question as to whether it 

was possible for the Attorney-General to exercise final 

responsibility for the omce of the Prosecutor-General 

unless he was kept informed of the matters raised in (iii) 

above. If he was not so informed he would not be able to 

explain what v/as happening in regard to those matters when 

they were raised with him and would therefore not be in a 

position to exercise final responsibility for the omce. 

After due consideration Mr Hennina conceded that, in the 
i 

circumstances, the Attorney-General was correctly entitled 

to the declarator sought in (iii) above. 

A regrettable and sharp difference of opinion has arisen 

between the Attorney-General and the Prosecutor-General as 

to their respective functions. By using the word 

"regrettable" I do not wish to imply in any way any 

criticism whatsoever of - either the Applicant or the 
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Respondent. On the contrary, the differences of opinion 

have occurred because of views strongly and sincerely held 

by both of them each being supported by senior legal advice 

from his own Department. Indeed in the case of the 

Attorney-General of Namibia and the Prosecutor-General. 

Gorelic!^ and Others Case No. C2/93 Strydom J.P. in my 

respectful view quite correctly observed that: 

"The issue is a complex one which can have far-

reaching consequences. The articles and sections 

which will have to be interpreted are certainly 

not clear cut." 

There; are certain disputed matters of fact in the aadavits 

to which it is not necessary to refer. However I shall 

refer to some of the others by way of background and to 

illustrate some of the practical problems which have arisen. 

Conflicts have arisen as to whether a prosecution should be 

postponed or not v/here the Attorney-General took the viev/ 

that an opinion should first be sought and obtained v/hile 

the Prosecutor-General took the opposite viev/. Conflict has 

arisen over the applicant's claim that he is entitled to 
i 

peruse police dockets while it was the respondent's 

contention that it would be unethical for him to disclose 

such privileged information to the applicant. 

The respondent does not, as a matter of course, keep the 

applicant informed in advance of prosecutions initiated or 

to be initiated which are important from the public interest 

point of view or which might arouse public interest or 
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involve important aspects of legal or prosecutorial policy. 

There has been a good deal of correspondence on the dispute 

between the parties and other public omcials. 

In Marchr 1992 the applicant reported the respondent to the 

Judicial Services Commission on che ground that he was 

guilty of insubordination. On 10 April 1992 the Secretary-

General of the Judicial Services Commission wrote to the 

applicant expressing the views of that body with respect to 

the complaint. Part of the letter reads as follows:-

"(a) It is quite apparent that there is a strong 

difference of opinion in regard to the 

interpretation of the relevant provisions of 

the Constitution of the Republic of Namibia 

and the provisions of the Criminal Procedure 

Act dealing with the relationship between the 

Attorney-General and the Prosecutor-General. 

(b) The Commission is satisfied that the 

Prosecutor-General bona fide believes, and at 

all relevant time believed, in the 

correctness of his interpretation, i.e. that 

l 

the Attorney-General does not have 

unrestricted authority and control over the 

office of the Prosecutor-General. 

(c) The Commission is furthermore satisfied that 

the Prosecutor-General in those instances 

that he refused to take instructions from the 

Attorney-General, did so in the genuine 

belief that'he was legally entitled to do so. 
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(d) In the premises it cannot be said that the 

Prosecutor-General was in wilful default or 

that he displayed insubordination by the 

conduct in question. 

(e) 

"' «" (f) It is recommended that the Attorney-General 

refer the matter in terms of Article 79(2) of 

the Namibian Constitution to the Supreme 

Court to obtain a decision, which will be 

binding on all parties " 

The dispute between the parties came to a head in Gorelick' s 

case -(supra) in which, after some initial exchanges relating 

to the applicant's right to inspect a police docket, the 

applicant on 20 August 1993 instructed the respondent to 

withdraw the prosecution which the respondent refused to do 

intimating that he intended to ask the Court to proceed v/ith 

the matter. The applicant then applied for a postponement 

of the trial pending a decision by this Court on the 

constitutional relationship between the Attorney-General and 

the Prosecutor-General and the status of their respective 

onces. The matter came before the Full Bench of the High 

Court (STRYDGM, J.?., LEVY, J. and FRANK, J.) and it was in 

the course of his judgment granting a postponement that 

STRYDOM J.P. made the remarks referred to earlier herein. 

It is the applicant's case that his constitutional duty is 

that of guardian of the public interest and of the 

Constitution and that his function is similar to that of the 

Attorney-General in England "and Wales and other countries or 




