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u
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ATTORNEY -GENERAL
in ra:

THE CONSTITUTIONAL RELATIONSHIP BETWEEN THE ATTORNEY-GENERAL
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CORAM: Mahomed, C.J.; Dumbutshena, A.J.A., gt Leon, A.J.A.
Heard on: 1994.10.03 & 1994.12.08

Delivarad on: 1995.07.13

APPEAL JUDGMENT

LEON, A.J.A. : -

This is a petition brought by the Attorney-General of the
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Republic of Namibia in terms of section 15(2) of the Supreme
Court Act, 1950 (Act no. 1S5 of 1990). This Court is asked
to hear and determine a constitutional question referred to
us by the Attornéy-General under the powers vested in him by

Artitle 87{(¢c) of the Constitution of the Republic of

Namibia.s

This Court is reguzsced teo determins the constitutional
relationship between the Attornev-Ganeral and the
Prosecutor-General in respact of issuss referrad to

hereunder: -

Whecher the Attorney-Gsneral, in pursuancs of Article 87 of
the Constitution and in the exa2rcise of the final
responsibility for the ofice of the Prosecutor-General, has
the authority:

(i} to instrucc the Prosecutor-General to institute a
prosecution, to decline to prosacute or to
terminate a pending prosscution in any matter;

(ii) to instruct the Prosecutor-General to take or not
to take any steps which the Attorney-General may
deem desirable in connection with the preparation,

-institution or conduct of any prosacution;

LY

{(iid) to requirs that the Prosacutor-General keeps thes
Attorney-Genaral informed in respect of all
prosecutions initiated oxr to be initiated which
might arouse public inta2rzst or involve imporﬁant

aspects of legal or prosecutorial authority.

I shall refer later herein to the ' relevant detailed
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provisions of the Constitution. For immediate purposes I
shall only refer to the provisions for Article 87(a) which
provides that the Attorney-General is:-
“(a) to exercise the final responsibility £for the

ofice of the Prosecutor-General".

P

Both in his replyving afdavit and in the Heads of Argument
tha Prosecutor-General adopted‘%he stance that the three
questions posad resolved themszlves into one over-arching
question: was the Prosecutor-Gsneral truly indepsndent under
the Constitucion? If he was, then it must follcow that all
thres questions should'be answared in his favour. However,
during argument th:z Court vut to Mr Hsaning, who appeared
[or the Prosecutor-General, the guescion as to whether it
was possible for tna Attorney-General to exsrcise final
responsibility for the ofice of tha Prosscutor-Ganeral
unless he was kept informed of the mattevrs raissd in (iii)
above. If he was not so informed he would not be able to
explain what was happening in regard to thoss matters when
they weré raised with him and would thzrefore not be in a
position to exerciss final responsibility for the ofica.
After due consideration Mr Hennina conceded that, in the
circumstgaces, the Attornev-Ganeral was corra2ctly entigled

to the declarator soughet in (iii) above.

A regrettable and sharp difference of opirnion has arisen
betwaen the Attornsy-General and the Prosecutor-General as
to their respective functions. By usin the word
"regrettable” I do not wish to imply in any way any

criticism whatsocever of - either cthe Applicant or the
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Respondent. On the contrary, the differences of opinion
have occurred because of views strongly and sincerely held
by both of them each being supported by senior legal advice

from his own Department. Indeed in the case of the

Attornev-Ganaral of

amibia and t} tor-CGaneral
o..g].;g& and OQOthers Case No. C2/93 Strydom J.P. in my
resoect*ul view quite correctly observed that:
"The issue is a complex one which can have far-
reaching consequences. The articles and sections
which will have to be interpreted are certainly

not ¢lear cut."

Thers, are certain disputed matters of fact in the afdavits
to which ic is not necessary to rafar. Howsver 1 shall
refer to some of the others by way of backsround and to

illustrate some of the practical problems which have arisen.

Conflicts have arisen as to whether a prosecutisn should be
postponed or not where the Attorney-General! took the view
that an épinion should first be sought and obtained while
the Prosecutor-General took the opposite view. Conflict has
arisen over the applicant’s claim that hs is entitled to
paruse ‘1 dockats while it was the respondsnt’s

contention chat it would be unethnical for him to disclose

such privileged information to the applicant.

The respondent does not, as a matter of course, keep the
applicant informed in advance of prosecutions initiated or
to be initiated which are important from the public interest

point of view or which might arocuse public interest or
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involve important aspects of legal or prosecutorial policy.

There has been a good deal of correspondence on the dispute

between the parties and other public oficials.

In March 1992 the applicant reported the respondsnt to the

Judicial Services Commission on the ground thaz h2 was

%
guilcty of insubordination. On 10 April 1$%2 the Sacratary-

General of the Judicial Searvices Commission wrocs t£2 the

apolicant expressing the views of that body with raspect to

the complaint.

L1

(b)

{c)

ch2 lettcexr reads as follows:-

m

Part o

"{a) It is quite apparent that there is a strong

difference of opinion in regard to the
interpretation of the relevant provisions of
the Constitution of the Republic of Namibia
and the provisions of the Criminal Procedure
Act dealing with the relétionship between the
Attorney-General and the Prosecutor-General.
The Commission is satisfied that the
Prosecutoer-General bona fide believes, and at
all relevant time believed, in the
correctness of his interpretation, i.e. that
the Attorney-General does not have
unrestricted authority and control owver the
ofice of the Prosecutor-General.

The Commission is furthermore satisfied that
the Prosecutor-General in those instances
that he refused to take instructions from the
Attorney-General, did so in the genuine

belief that 'he was legally entitled to do so.
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(d) In the premises it cannot be said that the
Prosecutor-General was in wilful default or
that he displayed insubordination by the

conduct in gquestion.

(e} ..iiiiiiinnnnans
¢ (£) It is recommended that the Attorney-General
h refer the matter in terms of Article 79(2) of
the Namibian Constitution to the Supremes
Court to obtain a decision, which will be

binding on all parties ...... .

The dispute bestween the parties came to a head in Gorelick’s
case {supra) in which, after some initial exchanges relating
to the applicant’s right to inspect a polics dockec, the
applicant on 20 Augusc 1993 instructed the raspondent to
withdraw the prosecution which the respondent rafused to do
intimating that he intended to ask the Court to proceed with
the matter. The apolicant then applied for a vostponemant
of the trial pending a decision by this Court on the
constituﬁional relationship between the Attorney-General and
tne Prosecutor-Genaral and the status of their raespective
odces. The matter cam2 befors the Full Bench of tha High
Court (SE%YDGM, J.2., LEVY, J. and FRAMNK, J.) and it was in
the cour;e of his judgment granting a poestponemsnt Chat

STRYDOM J.P. made ths remarks referred to earlisr herein.

it is the apoplicant’s case that his constitutional duty is
that of guardian of the public interest and of the
Constitution and that his function is similar to that of the

Attorney-Generai in Englénd'and Wales and other countries or







