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CASE NO.: SA 3/94
IN THE SUPREME COURT OF NAMIBIA

In the Civil Appeal of:

MOLY~COPPER MINING & EXPLORATION Appellant
COMPANY (SWA) LIMITED

andg
IMCOR ZIINC (PTY) LTD First Respondent
SOUTH AFRICAN IRON & STEEL Second Respondent

INDUSTRIAL CORPORATION LIMITED

CORARM: MAHOMED C.J., DUMBUTSHENA A.J.A. and LEON A.J.A.
Deciveres orv: @ [1a iqay

JUDGMENT

LEON A.J.A. :

On 11 October 1993, the Appellant brought an urgent
application before Teek J. in the High Court of Namibia in

which a rule nisi was granted against the two respondents

and four others in the feollowing terms:

"2. That a rule nisi do hereby issue calling upon the
Respondents to show cause ..... on Friday 12 November
1993 why: -

(a) they should not be interdicted from caus-

ing notice to be sent in the name of Imcor

Zinc (Pty) Limited "Imcor Zinc" to credi-

. tors of Imcor Zinc stating Imcor Zinc is

unable to pay its debts or otherwise caus-



(b)

(<)

(d)

(e)

(£)

Pending the return day, paragraph 2(a) above of this order
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ing Imcor Zinc to commit an act of insol-
vency or to intentionally precipitate

winding-up proceedings against itself.

alternatively to sub-paragraph (a) why a tempor-
ary interdict should not be granted in the terms
of sub-paragraph (a) pending the final determi-
pation of the disputes among the First, Fifth

and Sixth Respondents as adverted to below.

Declaring that, ip terms of the agreements
entered into between the First Appellant and the
Second Respondent (or their predecessors), the
Second Respondent is obliged to provide funds to
carry on the busjipness of Imcor Zinc and/or is
precluded from calling up loans advanced by it

to Imcor Zinc.

Declaring that in terms of the agreements
entered into between the First Applicant and the
Second Respondent (or their predecessor) the
cost plus provisions covering Imcor are still

binding and of force.

granting the applicants further or alternative relief

Ordering the respondents to pay the costs of this

application jointly and severally or making such other

order as to costs as may be just.

is to operate as an interim interdict.
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4. In order to confirm jFurisdiction against the Second
Respondent the shares of the Second Respondent be attached

by the Sheriff of this Court.”

Paragraph 5 relates to service of the order. Diane Lidehi
was the Second Applicant in the application, for reasons
which were not clear, but the point was not taken and need

not be mentioned further.

After hearing argument on the return day, HANNAH J. dis-
charged the temporary interdict which had been ordered in
terms of paragraphs 2(a) and (b) of the Rule Nisi and
postponed the hearing in respect of paragraphs 2(c), (d)
and (f) of the Rule Nisi to a date to be arranged with the
Registrar ordering the applicants to pay the costs in

respect of prayers 2(a) and (b) of the Notice of Motion.

The Registrar assigned the 22nd November for the hearing
and on that date an application to amend the Notice of
Motion was granted, the amendment comprising a prayer for
an additional declaratory order. During the course of
argument, a further amendment in the form of an alternative
to prayer (c) of the Notice of Motion was sought and
obtained. In consequence of the amendments, the final
relief sought by the applicants, excluding the interdict

which had been disposed of was as follows: -
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C(1l) Declaring that in terms of the agreements entered into

between the First Applicant and the Second Respondent

(or their predecessor), the Second Respondent is

obliged to provide funds to carry on the business of

Imcor Zinc and/or is precluded from calling up loans

advanced by it to Imcor Zinc.

(c)

alternatively -

Declaring that, in terms of the Agreements

entered into between the First Applicant and the

First and Second Respeondents, the Second Respon-

dent is:

(1)

(ii)

(iii)

(aa)

(bb)

obliged to provide to the First Respondent
sufficient funds to pay any debts con-
tracted by the First Respondeat other than
liabilities to Iscor as long as the First
Respondent is under the control of Moly~

Copper and Iscor directors;

not entitled to call up its loan except to
the extent that the First Respondent has
cash resources available for this purpose;

and;

Obliged either

to provide sufficient funds to enable the
First Respondent to maintain production at
a minimum of 50,000 tons of ore per month,
or

to cause the First Respondent te abandon
mipning operations, in which event the

provisions of clause 9(d)A of the prospec-
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tors agreement (as substituted) will be of

application.

{d) DPeclaring that, in terms o¢f the agreement
entered into between the First Applicant and the
Second Respondent (or their predecessors), the
cost plus provisions covering Imcor are still

binding and of force.

(e) It is hereby declared that -

(i) the refusal by Second Respondent to provide
funds for mining operations constitutes an
unlawful repudiation of the obligations of

Second Respondent to First Applicant;

(ii) such repudiatiop and/or abandonment of mining
operations has the consequence that in terms of
clause 9(d)B of the prospecting contract as
amended by the notarial agreement at "D2 23" to
the founding affidavit, Second Respondent is
obliged to procure that the First Respondent
offer its assets to First Applicant for sale as

prescribed in such clause.

(f) Granting the Applicants further or alternative

relier.

(g) Ordering the Respondents to pay the costs of
this application jointly and severally or making

such other order as to costs as may be just.

All the relief, as amended, .was refused. The rule nisi
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still in operation was discharged and, in consequence, the
order attaching the shares of the Second Respondent to
found jurisdiction was discharged. Save for the costs
relating to an affidavit by one George Kahan and its
annexures, the applicants were ordered to pay the costs of

the respondents, jointly and severally.

This appeal is against that Order.

The factual background to this matter as well as the
relevant clauses of the agreements which have to be con-
sidered are conveniently and accurately (save for the
correct clause 10(b){ii) which I have inserted) set out in

the judgment as follows: -

" The First Applicant (Moly-Copper) was the holder of a
prospecting grant over certain land in the District of
Luderitz. In 1965 it granted Industrial Minerals
Exploration (Pty) Ltd., (Imex), a wholly-owned sub-
sidiary of the Second Respondent, (Iscor}, the sole
and exclusive right to prospect for all minerals,
except precious stones, in the grant area. The
agreement entered into by the two parties provided,
inter alia, that if Imex elected to mine the grant
area, an operating company would be formed in which

Imex would hold 51% of the shareholding and Moly-
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Copper 49%.

In March 1966, Imex elected to proceed with the mining
of the grant area and in September of that year the
operating company, Imcor 2Zinc (Pty) Ltd., {(Imcor-
Zinc), the First Respondent to this application, was
incorporated. Also in that year, Imex changed its
name to Industrial Minerals Mining Corporation (Pry)
Ltd. and, for convenience sake, I shall refer to this

company as Imex-Imcor.

Imcor-Zinc went into production as a mining company
and, in the years which followed, Imex-Imcor and Moly-
Copper amended their original agreement from time to
time. In all there were three amending agreements.
Then, in 1981, Imex—-Imcor, Moly-Copper and Iscor
entered into an agreement whereby Imex-Imcor trans-
ferred its shareholding in Imcor-Zinc and its loan
account with that company to Iscor. Imex-Incor also
ceded all its rights and delegated all its obligations

under the four agreements to Iscor.

I now come to those provisions of the various agree-
ments which are of relevance to the matter now before
me. References to "Lorelei” in the provisions are
references to Lorelei Copper Mines Ltd., an associated

company of Moly-Copper. The original agreement,






