CASE NO. SA 4/9%4

IN THE SUPREME COURT OF NAMIBIA

AEGISTRAR OF THE HIGH |
COURT OF NAMIBIA

In the €ivil Appeal of : ~ 4 NOV 1994

PRIVATE BAG 10179
WINDHOEK

TRANSNAMIB LIMITED e e P Py -8 PN e

VERSUS

IMCOR ZINC (PTY¥) LTD RESPONDENT

and

MOLY-COPPER MINING AND EXPLORATION FIRST INTERVENING

COMPANY (SWA) LIMITED CREDITOR

SOUTH AFRICAN IRON & STEEL SECOND INTERVENING

INDUSTRIAL CORPORATION LIMITED CREDITOR

CORAM: MAHOMED C.J., DUMBUTSHENA A.J.A. and LEON A.J.A.
Deviveren onv: 8 fia)199y

JUDGMENT

LEON A.J.A, :

On 24 May 1994, Frank J. made the following order:

"1. That the costs of opposition to the Second Intervening

Creditor’'s application to intervene is to be paid by

the First Intervening Creditor.

2. No order as to costs is made in respect of
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2.1 First Intervening Creditor's objection in limine
to the locus standi of the Applicant.

2.2 First Interveninyg Creditor's application to

strike out heard on 18 February 1994.
3. That the Respondent is placed under fipal liquidation.

4. That the costs of Transnamib's application and First
Intervening Creditor’s conditional counter-application

is to be paid by First Intervening Creditor.

5. That no order as to costs is made with regard to
Second Intervening Creditor’'s involvement in this

matter.

&, That all cost orders made herein shall include the

costs consequent npon the employment of two counsel."

The parties shall hereinafter be referred to as TRANSNAMIB,

IMCOR ZINC, MOLY-COPPER and ISCOR respectively.

Moly-Copper has appealed against the whole of the aforesaid
judgment and order as well as against an earlier order by
Frank J. dismissing the objection in limine by Moly-Copper
that Transnamib did not have locus standi to move for a
winding-up order. Moly-Copper submits that there should be
substituted for the orders made by the Court a quo the

following orders: -
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1. The Rule Nisi is discharged and Transnamib and Iscor

jointly and severally pay the costs of Moly-Copper.

2. ALTERNATIVELY TO PARAGRAPH 1

The appliction be adjourned and the costs so far

incurred be reserved.

3. I U v
Imcor 2inc be and is hereby placed under judicial
management, with such order as to costs as may be

appropriate.

4. IN THE FURTHER AL v

The matter be referred for the hearing of oral evi-
dence on a date to be fixed by the Registrar on the

question whether Imco Zinc is able to pay its debts.

5. In any event Iscor is ordered to pay all the costs of
this application including the costs of Moly-Copper

and Tramnsnamib on the attorney and client scale.

The earlier history of this application is briefly as fol-
lows:
On 15 December 1993, Transnamib brought an urgent applica-

tion to the High Court seeking a provisional order of
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liquidation of Imcor Zinc. That order was granted by Frank
J. on the 16th December 1993 and was returnable on 21st
January 1994. ©On the latter date, Moly-Copper was granted
leave to intervene in the application as the party holding
49% of the shares in Imcor Zinc and being a creditor of
Imcor Zinc. It opposed the granting of a Final Order of
Liguidation and also brought a counter-application for
judicial management of Imcor Zinc in the event of its
opposition to the Transnamib application not being success=-
ful. The return day of the provisional order of ligquida-
tion was then extended to 18th Feburary 1994 and on that
day, Iscor, as creditor of Imcor Zinc and holding 51% of
its shares, also applied for leave to intervene. In doing
so, it supported the application of Transnamib and opposed
the order for judicial management which was conditionally
sought by Moly-Copper. Despite Moly-Copper's objection,
Frank J. granted Iscor leave to intervene on 18th December

1994 and there is no appeal against the last order.

In its aﬁswering affidavit, Moly-Copper took the point in
limine (without pleading over on the merits of the point)
that ex facie its founding papers and annexures, Transhamib
had no locus standi to seek payment from Imcor Zinc as it
was a creditor of Iscor not of Imcor Zinc. This was so
begguse the parties to the written agreements were ex facie

Transnamib and Iscor and not Transnamib and Imcor Zinc.
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Iscor thereupon filed a replying affidavit in which it
dealt at length with the point in limine raised by Moly-
Copper. Frank J. dismissed the point in limine but, in
doing so, he had regard solely to the founding affidavit.
He also granted an application by Moly-Copper to strike out
those parts of the fTransnamid replying affidavit which
dealt with the matter raised in limine by Moly-Copper. In
this latter regard, the learned Judge held that, as Moly-
Copper had not pleaded over, there were no new facts on

this issue which Transnamib had to meet in its reply.

The relevant facts relating to the point in limine as they

appear from the founding affidavit are conveniently set out

in the judgment of Frank J. as follows: -~

" (a) Imcor has two shareholders, namely, Iscor with
51% of the shareholding and Moly-Copper with 49%

of the shareholding.

(b) Iscor was entitled to nominate 3 directors of
Imncor, one of whom would be the Chairperson of

Imcor's Board. Moly-Copper was entitled to nomi-

nate two directors.
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On 7th January 1992, Iscor "on behalf of" Imcor,

entered into a written agreement with Transnamib.

A copy of this agreement is annexed and ex facie
the agreement, the parties thereto were Iscor and
Transnamib. No mention of Imcor is made in the

agreement.

On 9 January 1992, Imcor applied for its credit

facilities with Transnamib tc be increased.

On 3rd February 1992, Iscor "in its afore-
mentioned" capacity, entered into a further writ-
ten agreement with Transnamib. The "above-men-
tioned capacity" referred to the allegation that
Iscor acted "on behalf of" and ex facie appears
to be an agreement entered into between Iscor and

Transnamib.

Transnamib rendered services 1in terms of the

agreements.

Transnamib rendered monthly accounts for the said

services rendered to Imcor, whe paid them.
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(h) These paywments continued up to 30th September

1993, in respect of the one agreement, and up to

23rd September 1993, in respect of the other

agreement.

(i) Transnamib demanded payment of this amount from

Imcor.

{j) On 9th December 1993, Imcor reacted to Trans-
namib's demand in writing as follows:

"We regret that we are unable to pay your
claim of N$2 348 444,88 due to lack of
funds.
There is 1litigation pending between the
shareholders of Imcor Zinc (Pty) Limited and
the Rosh Pinah Mine is effectively at a

standstill. "

The point raised by Moly-Copper in the Court below amounts
to this. In terms of the written agreements, they were
agreements between Transnamib and Iscor not Imcor 2Zinc.
Because of the non-~variation clauses in the agreements
parol evidence was not admissible to show that Iscor was
acting for an undisclosed principal, namely Imcor 2inc, in
enfering into the said agreements. And in its founding

papers, Transnamib had failed to make out a case that the






