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IN THE SUPREME COURT OF NAMIBIA CASE NO.: BA 2/93

In the matter of

REINHOLDT DANEKE NANGOMBE . APPELLANT
and
THE STATE RESPONDENT

Coram: Mahomed, ¢J; Dumbutshena, AJA; Levy, AJA.
Heard on: 1994/04/07

Delivered on: 199%4/10/07

JUDGMENT

DUMBUTSHENA, A.J.A:

The appellant was convicted of contravening section 30(1) of
Proclamation 17 of 1939. It was alleged that on or about 31
January 1992 he stole from his employer CbBM (Pty) Ltd (CDM)
174 rough and uncut diamonds with a mass of 283,02 carats
valued at R472 890,00. Alternatively appellant was charged
with contravening section 28(a) of Proclamation 17 of 19239
in that on 31 January 1992 at or. near Oranjemund he had

unlawfully in his possession the above diamonds.

The appellant was also charged with contravening section

30(1) of Proclamation 17 in that on 20 December 1991 he did



steal an unspecified quantity of rough and uncut diamonds
from his employer CDM. In the alternative he was charged
with contravening section 28(a) of the Proclamation in that
it was alleged that he had unlawful, possession of that

unspecified guantity of diamonds. He was acquitted on both

the main and the alternative charge.

Appellant was sentenced to a fine of R25 000,00 in default
of payment two vyears imprisonment and to 8 vyears
imprisonment. Two years of that sentence were suspended on

appropriate conditions. He now appeals to this Court

against both conviction and sentence.

The appeal was brought by leave of the Court a guo. I
intend to derive benefit from the account of the facts made
by the learned Judge-President in the court below. I,

therefore set it out below in full:

"The main state witness was Mr. Kotze a senior Security

Officer in the employ of CDM and who is in such employ

for 12 years.

He testified that he struck up an acquaintance with the
accused during October 1991. He stated that accused was
going to Swakopmund for the holiday season and that he
asked him to take along a parcel for his parents-in-law

who were also at that stage residing at Swakopmund.

At a meeting at Kotze's house to discuss further details




accused asked him whether the parcel contained diamonds
to which he replied in the affirmative. Thereupon he
was asked by accused whether he would also assist him in
takihg out diamonds from the mine. Kotze agreed but
said that he could only do so once a month when security
escorted the salary payments of workers into the mining
area. It was arranged that they would meet at the fuel
pumps at field plant no. 4 on the 20 December 1199%91.
From the start, and even before the taking out of
diamonds was discussed, Kotze had reported his contact
with accused to his superiors as well as to Inspector
Ludike of the diamond branch of the police. From them

he received instructions to continue to befriend the

accused.

On the 20 December before Kotze entered the mining area

he, as well as his vehicle, were searched by Sgt. Steyn

of the Police.

The witness met the accused at the pre-arranged spot and
a parcel, wrapped in masking tape and marked-"sir" on
the one side and "Junior" on the other side, was placed
on the right front seat of the vehicle by accused. This

parcel was, according to the witness, as big as a R1-00

coin.

Kotze took the parcel and returned to his office. Here

he handed the parcel to Sgt. Steyn. The parcel was



X-rayed and showed a picture similar to that of
diamonds. On his return Steyn again searched him as
well as the vehicle. After the parcel was X-rayed it
was handed back to the witness to be put in his motor
vehicle in his garage at his house at no. 2 Ostrich
Avenue, Oranjemund, as arranged with accused. The
parcel was not opened at any stage. The parcel was left
on the floor in front of the front left seat. Kotze

returned later that day to his garage and found that the

parcel was gone.

It was further testified by this witness that the
management of the mine decided to consent to this parcel

being taken by the accused and not to stop and arrest

him.

Kotze again heard from accused during January 1992.
Kotze arranged for accused to visit him and on this
occasion accused informed him that the parcel had
contained 4 smaller parcels of which only one was his.
He had sold his parcel for R42 000,00. After using
R2 000,00 the 50% share of the witness amounted to
R20 000,00. Mo money was shown to Kotze but he decided
to take his share but rather to utilise it to buy mnore
diamonds so that the next deal could be better. It was
also decided the next taking out of diamonds would be on

the 31 January 1992 when the next payroll was scheduled.



Accused also asked Kotze to obtain a small diamond scale
for him to assist him when buying diamonds. This was

done and the scale was collected from Kotze's wife.

On 30 January accused again visited Kotze at his house
to finalise arrangements. It was agreed to follow the

same modus operandi as was followed the previous time.

On the morning of the 31 January at 9:30 Kotze as well
as his vehicle was searched by warrant officer Prinsloo
before he went into the mining area. There, according
to Kotze, he met accused as before at the fuel pumps in
no. 4 Plant. At this meeting with accused the latter
handed to him a 1longish parcel, about 7cm long which

fitted well inte his hand and which was again wrapped in

masking tape.

Kotze thereupon returned to his offices where he and the
vehicle were searched by warrant officer Prinsloo. He

also handed to Prinsloo the parcel he had received from

the accused. This was again X-rayed and showed a
picture similar to that of diamonds. The parcel was not
opened, It was unmarked and for fear that accused's

suspicion may be aroused, the parcel was not marked in
any way by the police. The parcel was then returned to
Kotze who, as before, took the parcel to his house where
he left it again inside his vehicle on the floor in

front of the left front seat and returned to his office.




After 12 o'clock on that specific day, Sgt Krohne,
Security Officer Nel, and Warrant Officer Spangenbergq,
arrived together with the accused and the witness was
shown a parcel which to him looked similar to the one he
had received earlier from the accused. The parcel was
opened by Krohne. Inside were 7 smaller parcels of
which 4 contained code marks. The smaller parcels were
opened and they contained 174 objects which appeared to

be diamonds. Kotze received a reward of R331 000,00

from CDM.

The state also presented the evidence of Sgt. Steyn,
Sgt. Krohne, Warrant Officer Prinsloo, Security Officer
Nel and Security Officer Rust. These witnesses held
observation at one or other of the incidents related to

by Kotze and which took place on the 20 December 1991

and the 31 January 1992."

Mr. Du Toit, for appellant, argued the appeal against
conviction on four main grounds. He submitted that it was
wrong for the trial court to find that the state proved
beyond reasonable doubt that the parcel handed to the
witness Kotze by appellant on 31 January 1992 was the same
parcel found by Krohne in an unknown street in Oranjemund.

He said Kotze's car in which he testified leaving the parcel

of diamonds was not searched.






