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JUDGMENT 

This is an appeal against the appellant's conviction in the High 

Court on a charge of contravening section 22A(4)(b) of the Sea 

Fisheries Act, No. 58 of 1973, as amended, (the "Sea Fisheries 

Act") read with the Territorial Sea and Exclusive Economic Zone 

of Namibia Act, No. 3 of 1990 (the "Namibian Act 3 .of 1990") and 

his sentence to a fine of R250 000 (two hundred and fifty 

thousand rands) or 3i years (three and a half years) 

imprisonment, as well as against an order declaring forfeit to 

the State, in terms of section 17 of the Sea Fisheries Act, the 

ship the "Frioleiro" with all its equipment and implements and 

20,849 metric tonnes of the fish on board the aforesaid ship. 

The accused, a 34 year old male Spanish National was charged with 

contravening section 22A(4)(b), read with sections 1, 6, 16, 17, 

18, 22A ana 24(1) of the Sea Fisheries Act as amended and further 

read with sections 1,4, 5, 1 and 8 of the Namibian Act No. 3 of 
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1990 and sections 90 and 250 of the Criminal Procedure Act, 

No, 51 of 1977 (the "the Criminal Code") in that: 

" on or about or between 18 November 1990 and 24 
November 1990 (he) wrongfully and unlawfully used the 
said vessel (the fishing vessel FRIOLEIRO) as fishing 
boat and/or factory within the Exclusive Economic Zone 
and within the area of jurisdiction of the High Court 
of Namibia without a permit having been issued in 
respect of the said vessel". 

The appellant was also charged on an alternative count which is 

not relevant to the present appeal. Further particulars as well 

as further and better particulars to the indictment were sought 

and furnished. 

Before pleading, an objection was taken on behalf of the 

appellant in terms of section 85 of the Criminal Code to the main 

and alternative charges-. The objection to the alternative charge 

was upheld but that directed against the main charge dismissed. 

The objection to the main charge was that a contravention of 

section 22A(4)(b) of the Sea Fisheries Act read with the riamibian 

Act 3 of 1990 did not constitute an offence in Namibian law. 

The same objection had been taken previously in a similar case, 

namely, S. v Martinez (reported in 1991(4)SA 7̂ 1 (NmHC)) and 

dismissed by Levy, J who presided both in the Martinez anc in the 

present case. In furnishing his reasons for dismissing the 

objection to the main charge m the present case Levy, J did not 

derail his reasons but simply stated that they were those 

furnished in s. v Martinez, The learned judge in effect 



incorporated by reference his reasons in s. v Martina? into his 

judgment in the case presently under appeal. 

Thereafter the appellant pleaded not guilty to the main charge 

and a written statement of admitted facts was, in terms of 

section 115 of the Criminal Code, handed in on the appellant's 

behalf. In this statement, while denying that a contravention of 

Section 22A of the Sea Fisheries Act disclosed an offence in 

respect of the area of the sea between twelve and two hundred 

nautical miles (as measured from the low water mark) from the 

coast of Namibia, the appellant admitted all the material facts 

pleaded in the main charge, which admissions were recorded in 

terms of section 220 of the Criminal Code. No evidence was 

adduced by either the State or the defence. On the basis of the 

aforesaid admissions, and in the light of his earlier dismissal 

of the objection to the main count, Levy, J accordingly found the 

appellant guilty on this count. The learned Judge, in his 

reasons for convicting the appellant, relied on the 

abovementioned admissions made by the appellant in terms of 

section 115 of the Criminal Code and his previous ruling on the 

law when dismissing the objection in terms of section 85 of the 

Criminal Code, and naturally did not repeat the reasons for such 

legal ruling which, as previously stated, were merely a 

confirmation and incorporation of an identical ruling in S. v 

Marlines. I shall, for the sake of convenience and in order to 

avoid unnecessary circumlocution, treat those portions of the 

judgment in JL v Martinez- which deal with the legal issues 

relating to conviction (including the dismissal of the objection 
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to the main charge) as though they have been incorporated in the 

judgment of the Court a quo in this case. When referring to 

passages in £L v Martina? such reference must be understood in 

the above contex. It should also be noted that Levy, J also gave 

judgments on identical legal issues in S. v Curras (in unreported 

judgments dated the 7th and 13th February 1991 respectively). 

The main thrust of the present appeal against the appellant's 

conviction falls within a narrow legal ambit and raises in 

substance only one question of law, namely, does a contravention 

of section 22A(4)(b) of the Sea Fisheries Act read with the 

Namibian Act 3 of 1990 constitute an offence in Namibian Law? A 

second, and alternative, contention on the merits is that, at 

worst for the appellant, the aforesaid contravention only 

constitutes an offence in that portion of the exclusive economic 

zone of Namibia contiguous to the port and enclave of Walvis Bay. 

It is common cause that the actions of the appellant relied on by 

the State in support of the conviction took place outside this 

zone (i.e. outside the zone contiguous to the port and enclave of 

Walvis Bay). 

In the charge sheet the offence is alleged to have taken place 

"on or about or between 18 November 1990 and 24 November 1990". 

In his aforementioned statement in terms of section 11.5 of the 

Criminal Code the appellant only admitted performing the acts in 

question from the 20th to the 24th November. On the 18th March 

1931 Levy, J convictec the accellant on the main count "as 

charged" but in his jucgment on sentence the learned Judge made 
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it plain that the conviction related only to the period of the 

20th to the 24th November 1990. 

The central issue in the appeal against conviction relates to the 

issue whether section 22A(4)(b) of the Sea Fisheries Act applies 

to the entire national territory of Namibia and its maritime 

zone, or only to Mthe enclave, harbour and port of Walvis Bay, as 

well as the off-shore islands of Namibia" (hereinafter for 

convenience referred to simply as "Walvis Bay") and its maritime 

zone or to no portion of the national territory of Namibia. If, 

on a proper construction of the relevant statutes, it appears 

that the aforesaid section 22A(4)(b) of the Sea Fisheries Act 

does not apply at all to the national territory of Namibia and 

its maritime zone, or if it is found to apply only to the 

territory of Walvis Bay and its maritime zone, then the 

appellant's conviction cannot be sustained because, as al ready­

ing catec, the facts which would constitute a contravention of 

section 22A(-I)(D) all occurred outside the territory and maritime 

zone of walvis Bay. Some of the issues to be dealt with have 

been discussed by CFP Briesch & DM Powell in a lucid and 

instructive note on the Maritinez and Curras judgments entitled 

Fighjna for Convictions: The Namibian Maritime Zonal Regime and 

ii2s—Incorporation Of the £&a Fisheries Act 58 of 1973 into. 

NamibianJjaw in 109 (1992) SALJ 129, to which I will refer again 

in the course of this judgment. Reference may also usefully be 

made to a publication by Prof. DJ Devine Maritime- Zone 

UgigiatLLojiJLar a new South Africa: Historical, Contemporary and 

International Perspectives, a Special Publication No. 17 (1992) 


