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IN THE SUPREME COURT OF NAMIBIA
In the CRIMINAL APPEAL of:
CARLOS M PEREZ REDONDO Appellant
and |
THE STATE Respondent
- Coram:

BERKER, C.J.
MAHOMED, A.J.A.
ACKERMANN, - A.J.A.

~ Delverectont 1998 JUDGMENT

This is an appeal against the appellant’s conviction in the High
Court on & charga of cdntravening section 22A(4)(b) of the Sea
Fisheries Act, No. 58 of 1973,. as amended, (the "Sea Fisheries

Act") read with the Territorial Sea and Exclusive Economic Zone

~ of Mamibia Act, No. 3 of 1990 (the “Namibian Act 3 of 1990") and

his sentence to a fine of R250 000 (two huhdred. and fifty

_thousand rands}) or 3% years (three and a half years)

fimpﬁ%sonment, as well as against an order dectaring forfeit to

the State, in terms of section 17 of the Sea Fisheries Act, the
ship the "Frioleiro"” with all its equipment and implements and

20,849 metric tonnes of the fish on board the aforesaid ship.

The accused, a 34 year old male Spanish National was cﬁgrged'ﬁﬁth,—

contravening section 22A(4)(b), read with sections t, 6, 16, 17,

16, 22A ang 24(1) of the Sea Fisheries Act as amended and further

read with sections 1, 4, 5, 7 and 8 of the Namibian AcCt !‘~l€.‘>._~’:‘»'f>'F
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1990 and sections 90 and 250 of the Criminal Procedure Act,
No. 51 of 1977 (the "the Criminal Code”) in that:

.... On or about or between 18 November 19%0 and 24
November 1990 (he)} wrongfully and unlawfully used the
said vassal (the fishing vessel FRIOLEIRC) as fishing
boat and/or factory within the Exclusive Economic Zone
and within the area of jurisdiction of the High Court
of Namibia without a permit having baen issued in
raspect of the said vessel” '
The appellant was also charged on an alternative count which is
not relevant to the present appeal. Further particulars as well
as further and better particulars to the indictment were sought

and furnished.

Before pleading, an objection was taken on behalf oFf the
appellant in terms of section 85 of the Criminal Code to the main
and alternative charges. The objection to the alternative charge
was upheld but that directed against the main chérge dismissed.
The objection to the main charge was that a contravention of
section 22A(4)(b) of the Sea Fisheries Act read with the samibian

Act 3 of 1990 did not constituts an offence in Namibian 1aw.

The same objection had been taken previcusly 1in a simiiar cass,

namely, S tinez (reported in 1991(4)EA 741 (NmHI)) and
dismissed by Levy, J who prasided btoth in the Martines anc in the
present case, In furnishing his reasons for dismissing the

objecticn to the main chairge in the pressnt case Levy., J did not

detail his reasons but simpiy stated that they wers those

o

furnishad in &z, The learned judge in effect
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incorporated by reference his reasons in S._ v Martinez into his

Jjudgment in the case presently under appeal,

Thereafter the appellant pleaded not guilty to the main charge
and a written statement of admitted facts was, in terms of
section 115 of the Criminal Code, handed in on the appellant’s
behalf. In this statement, while denying that a contravention of
Section 22A of the Sea Fisheries Act disclosed an offence in
respect of the area of the sea between twelve and two hundred
nautical miles (as measured from the low water mark} from the
coast of Namibia, the éppeﬂant. admitted all the matéria‘l facts
pleaded in the main charge, which admissions were recorded in
terms of section 220 of the Criminal Code. No evidence was
adduced by either the State or the defence. On t,hé basis of thé
aforesaid admissions, and in the light of his earlier dismissal
of the cbjsction to the main count, Levy, J accordingly foun_d the.
appallant guilty on this count. The learned Judge, in his
rsasons for convicting the appellant, relied on the
abovementicned admissions made. by the appellant in terms of
section 115 of the Criminal Code and his previous ruling on thé
iaw when dismissing the objection in terms of section 85 of the
Criminal Ccde, and naturally did not repeat the r;easons for such
tegal ruling which, as previously stated, were mereiy a
contirmation and incorpcration of an ijdentical ruling in 8. v
Marzinez. I shall, for the sake of convenience and in order toc
avoid unnecessary circumlocution, treat those portions of the
judgment in S.. v Martipez which deal with the legal issues

relating to conviction {including the dismissal of the objection
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to the main charge) as though they have been incorporated in the

judgment of the Court a que in this case. when referring to

passages in S. v Martinez such reference must be understood in

the above contex. It should also be noted that Levy, J also gave
Judgments on identical legal issues in S, v Curras {in unreported

Judgments dated the 7th and 13th February 1991 respectively).

The main thrust of the present appeal against the appellant’s
conviction falls within a narrow legal "ambit and raiées in
substance on?y one question of law, namely, dces a contravention
of section 22A(4)(b) of the Sea Fisheries Act read with the
Namibian Act 3 of 1980 constitute an offence in Namibian Law? A
secoqd, and alternative, contention on the merits is that, at
worst for tha appellant, the aforesaid contravention only
constitutes an offence in that portion of the exciusive economic
zone of Namibia contigucus to the port and enclave of Walvis Bay.
t is common cause that the actions of the appellant relied on by
the Gtate in support of the conviction took place outsids this
Zone {(i.e. outside the zone contiguous to the port and enciave of

Walvis Bay).

In the charge sheat the offencs is alleged to have taken place
"on or about or bhetween 138 November 19290 and 24 November 1990".I
In his aforementioned statement in terms of section 115 of the
Criminal Code the appeiiant only admittad performing the acts in
question from the 20th to the 24th November. On the 18th March

1291 Levy, J convictec thaz acrellant on the main count "as

charged” but in his .jucgmert on sentence the learnad Judge made







