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JUDGMENT 

ACKERMANN, A. J. A. : This is an appeal against the 

appellant's conviction in the High Court of murder and 

against his sentence of twelve years imprisonment. 

The appellant (as accused 1) was, together with four other 

male persons, indicted in the High Court on a charge of 

having murdered one JOHANNES HAUFIKU at Windhoek on the 27th 

October 1990. 

The appellant (to whom I shall refer as accused 1) and the 

other four accused all pleaded not guilty. At the time of 

pleading a written statement made and signed by accused 1 

was, in terms of section 115(2) of the Criminal Procedure 

Act, handed in. In it accused 1, while denying all 

allegations against him, made the following formal 

admissions in terms of section 220 of the Criminal Procedure 
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Act: 

1. "I was in Windhoek on the 27th October 1990". 

2. "I struck another person, whose identity was to me 

unknown, several times with my fist after he 

originally adopted a threatening attitude towards 

me and a friend of mine". 

At the conclusion of the State case all the accused closed 

their cases without adducing any evidence. At the 

conclusion of the trial accused 2 and 3 were acquitted. 

Accused 1 was convicted of murder and sentenced to twelve 

years inprisonment. Accused 4 was convicted of assault and 

accused 5 of being an accessory after the fact to assault 

with intent to do grievous bodily harm. Accused 4 was 

sentenced to a fine and accused 5 to a fine as well as a 

period of imprisonment conditionally suspended on 

appropriate conditions. 

Only accused 1, leave having been granted by Frank, J. in 

the Court a quo, has appealed to this Court. 

The corpse of the deceased was found by Warrant-officer 

Coraizin on a rubbish dump near the Windhoek/Gobabis main 

road at approximately 8 a.m. on the morning of Sunday 28th 

October 1990. The deceased's feet were bare and he was 

lying on his back. The surface of a gravel road, 

approximately one metre from where the deceased was lying, 

was disturbed. In the same area Detective Warrant-Officer 

Coraizin saw a man's wrist-watch lying loose and also 

noticed a number of small spots which he described as blood 
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spots. On the same day the deceased's body was identified 

to him by Mr Julius Shipena, a friend of the deceased, as 

well as by a brother of the deceased, a Mr Nujoma. 

On the 29th October 1990, Dr Linda Liebenberg, a medical 

officer in the employ of the Namibian Government, conducted 

a post mortem examination on the deceased's body. At 

examination the deceased's height was determined at 1,60 

metre and his mass at 57 kilogram. Dr Liebenberg could not 

establish a time of death but ascribed the cause of death to 

brain damage. The body exhibited multiple external 

injuries. There were bruises on the face and head, 

including a semi-circular bruise 40 millimeters in diameter 

in the middle of the back of the head, and scratches on the 

nose, shoulder and arms. There were tears through both 

lips, a tear of the left upper eyelid and a tear on the 

right elbow. The deceased's left cheek was swollen and a 

subcutaneous haematoma was present on the right side of his 

back. 

Dr Liebenberg found multiple subcutaneous haematomas on the 

back of the deceased's head and on opening the skull she 

discovered bilateral diffuse subdural and subarachnoid 

bleeding over both hemispheres of the brain. Blood was 

present in the mouth, tongue and pharynx as well as in the 

oesophagus, trachea and bronchi. The right anterior and 

left posterior neck muscles were bruised. A small amount of 

blood, mixed with food, was found in the stomach. The mid-

abdominal mesentery was bruised. 
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Dr Liebenberg testified that the injuries to the face and 

head had been caused by blunt force. She doubted, however, 

whether the semi-circular bruise on the rear of the 

deceased's head had been caused by a flat object and 

preferred the view that it had been caused by a round or 

pointed object. 

Any blunt force applied directly to the head has an effect 

on the brain. The degree of such effect depends on the 

extent of force used. It is necessary to emphasise that Dr 

Liebenberg mentioned that on opening the head more injuries 

were discoverd on the deceased's head subcutaneously than 

were externally visible. The abdominal injury had been 

caused by considerable force and could have been inflicted 

by one or more kicks on the stomach. Although her evidence 

was that the injuries to the deceased's head had caused the 

brain injury leading to the deceased's death, Dr Liebenberg 

could not say whether only one of these head injuries or a 

combination of them had caused the fatal brain injury in 

question. 

Dr Liebenberg was pressed as to how long the deceased had 

lived after the infliction of the injuries to him. She 

explained that a person who has sustained brain damage is 

inclined to develop pulmonary oedema very rapidly. The 

deceased's lungs did not exhibit such oedema and she 

therefore concluded that the deceased probably died quickly. 

Apart from indicating that it would have taken an hour or 

two, she could not be more specific. Some play was made in 

argument that Dr Liebenberg had compared the totality of the 
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external injuries she found on the deceased with an average 

assault case admitted to the Katutura casualty department. 

Apart from the fact that this comparison is not helpful in 

trying to quantify the amount of force used in the assault, 

Dr Liebenberg did make the important qualification that in 

the present case the deceased had sustained the brain 

injuries already referred to. Furthermore regard must be 

had to the fact that the subcutaneous head and brain 

injuries were not duplicated by the external injuries, that 

is to say, the external head injuries did not indicate fully 

the extent of the internal brain damage. 

During the afternoon of Monday 29th October, Dr Liebenberg 

physically examined accused 1. She found multiple small 

fissured abrasions across the knuckles of his left hand 

which were consistent with having been caused by fist blows 

on the body or face or head of another person. Accused 1 

told Dr Liebenberg that he was left-handed. There were no 

similar injuries on the hands or knuckles of any of the 

other accused. Dr Liebenberg was closely examined on the 

fact that she found no swelling on the back of accused's 

left hand. It is not easy to reconcile all her answers with 

one another in this regard. When first asked whether she 

would not normally expect to find swelling around the 

knuckles of a person who has fisted another person her 

answer was that it was or was not to be expected, depending 

on the extent of the force used. Dr Liebenberg did, 

however, state that if a person inflicted 20 hard blows with 

his fist on another's face and body, she would probably 

expect a measure of swelling and if there had been extensive 
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swelling it would probably not have disappeared within 48 

hours. She concluded her evidence on this issue by stating 

that swelling was not inevitable* and that the larger the 

number of blows struck and the greater the force used, the 

more probable it would be to find swelling. 

It is necessary to deal antecedently with the above issues 

as a backdrop to the eye-witness account of the assault on 

the deceased, particularly because of the fact that the eye­

witness did not directly link accused 1 with the assault. 

On the evening of Saturday the 27th October 1990, Miss Elsie 

van Rhyn was visiting a friend, Mr Francois Barnard, at his 

flat on the first floor of the Ausspannplatz flats, which 

flats are located in Lossen Street, Windhoek. Sometime 

after 7 p.m. Miss van Rhyn heard a noise emanating from the 

vicinity of the gardening shop immediately below Mr 

Barnard's flat and being unable to obtain a good view from 

the flat balcony of what was taking place, she went 

downstairs to the entrance of the flats. From here she had 

an unobstructed view of the events which then unfolded 

before her and which she described in her evidence. She saw 

a white man, watched by three other white men, in the 

process of assaulting a black man with his fists. Miss Van 

Rhyn was a distance of some 100 - 150 metres from the scene 

of the assault. Although there was a street-lamp in the 

vicinity, the area she was observing was fairly dark. The 

assault was taking place next to the gardening shop in the 

flat complex. Although she was able to observe that the man 

assaulting the victim had a bare torso, he apparently had 


