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IN THE SUPREME COURT OF NAMIBIA e

In _the Civil Appeal of

THE MINISTER OF DEFENCE Appellant
versus
ISRAEL MWANDINGHI Respondent

CORAM: BERKER, C.J.
MAHOMED, A.J.A.

DUMBUTSHENA, A.J.A.

Delivered on: 1991/10/25

JUDGMENT

BERKER, C.J.: MAHOMEﬁ, A.J.A and DUMBUTSHENA, A.J.A.: This

is an appeal against an order made by Strydom, A.J.P. (as he
then was) for the substitution of the Minister of Defence of
the Republic of Namibia for the Minister of Defence of the
Republic of South Africa as the Defendant in an action for

damages instituted by the Respondent.

The judgment of the Court a guo is reported as Mwanadingi v

Minister of Defence, Namibia, 1991(1) SA 851 (Nm).

The history of the case is briefly as follows:

The Respondent alleged that he was on 9 July 1987 shot by

a member or members of the South African Forces then
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operating in Ovambo, WNamibia. He sustained serious
injuries. Summons was issued on 1 January 1988 against the
then Cabinet of the Interim Government of South West Africa
(as as first defendant) and the Minister of Defence of South
Africa (as second defendant). The Respondent claimed
damages in the amount of R800 000,00. In passing it is
important to note that in his plea on the merits the South
African Minister of Defence admitted that members of the

South African Defence Forces shot and injured the Respondent

and that they were acting within the course and scope of

their employment.

As a result of this admission the Respondent decided at a
pre-trial conference held on 16 August 1989 not to pursue
the claim against the Cabinet of the Interim Government of
South West Africa. He, however, decided to persist on his

claims against the Minister of Defence of South Africa.

The Respondent set down the matter for trial on 23 August
1990. The trial was postponed to 7 September 1990,
apparently because the attorneys acting for the Minister of
Defence of South Africa served a notice of amendment on the
Respondent's attorneys on the 6th of August 1990. The South
African Defence Minister sought to amend his plea inter alia
by adding a number of special pleas. In the fifth special
plea he stated that he was at all times acting on behalf of
the Goverment of South Africa, a sovereign State, that the
acts complained of by the Plaintiff were acts of State and
that the Defendant was therefore immune to the jurisdiction

of the Courts of Namibia.
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Namibia had on 21 March 1990 become an independent sovereign
State. Before this event Namibia was administered by the
Government of South Africa. The circumstances of South
Africa's administration of South West Africa are aptly

chronicled in Binga av Administrator-General, South West

Africa and Others, 1984(3) 949 (S.W.A.).

It is interesting to note that the South African Minister of
Defence continued to defend the action notwithstanding the
attainment of sovereignty by Namibia. On 3 August 1990 a
reply to the Request for Further Particulars for purposes of
trial was filed by his attorneys. On 6 August 1990 a Notice
of Intention to Amend was served on the Respondent's

attorneys for the purpose of introducing special pleas.

The status of Namibia became relevant because of
independence and the South African Minister was now able to
contend that any liability that might have vested in him as

South African Minister of Defence had passed to the Namibian

Minister of Defence.

It was because of the new stance adopted by the South
African Minister of Defence that an application was made to
substitute the Namibian Minister of Defence for the former
in the light of the provisions of Article 140(3) as read
with Article 140(1) of the Constitution. BAs a result the
respondent abandoned his action against the South African
Minister on 10 August 1990, On 21 August 1990 the
respondent applied by Notice of Motion for an order

‘substituting the Namibian Minister of Defence as the
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Defendant in place of the South African Minister of Defence.
On 14 December 1990 the application was granted. It is
against this order of substitution granted by Strydom,

A.J.P. (as he then was) that the Appellant now appeals to
this Court.

The problem in this case arises from the fact that the
Respondent was assaulted by members of the South African
Defence Forces prior to independence. He instituted his
action before independence. The new State of Namibia came
into existence on 21 March 1990. A new Constitution was

adopted. South West Africa became Namibia, an Independent

sovereign State.

Had the Respondent completed his action before the
Independence of Namibia, he would either have succeeded or
failed on the merits, but there would have been no doubt
that if his claim was sound on the merits, the liability to
compensate him for damages, would have been the liability of
the South African Minister of Defence. For the Respondent
it was unfortunate that things dragged on up to and beyond
the 21st of March 19920. The question is: 1Is the new State
of Namibia liable to compensate the Respondent, in respect
of delicts allegedly perpetrated by servants of the preyious

administration at a time when that administration contreclled

the territory of Namibia?

There can be no doubt that when the delict was committed,
the respondent acquired a private right to compensation for

damages against the Administration, then in control, of the
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country. Such private rights do not cease on a change of

sovereignty -

«.+vs. even those who contest the existence in
International) Law of a general principle of State
succession do . not go so far as to maintain that
private rights including those acguired from the
State as the owner of property, are invalid
against a successor in sovereignty” - See Shaw;
International Law, 2nd. Ed. pp.454 - 455,

The learned author says only those private rights that
became vested or acquired would be covered by the doctrine.
And "where rights are to come into operation in the future,
they will not be binding upon the new sovereign. Similarly,
claims to unliquidated damages will not continue beyond

succession". (At p.455).

The latter has nothing to do with the issues raised in this
case. The Respondent's right was vested before independence
and he issued a summons for damages before independence.

So he can continue his action after independence.

Article 140 of the Constitution of Namibia puts the gquestion
of succession beyond any doubt. It makes it clear that the
Republic of Namibia is the successor to the administration

of the Republic of South Africa in Namibia.

Article 140(3) attributes to Namibia's new government formed
at independence the delicts or other acts committed by the
organs of the government of the Republic of South Africa

committed before independence.







