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1. These two matters arise out of a series of curiously complicated

events. There are really only three parties in the appeals. Mr.



Justice Gittings, the arbitrator in the disputed arbitration, has

properly stayed out of the arena. [ will refer to the three remaining

parties as “Horizon”, “M.T.” and “the Council” respectively. The

Chief Executive Office of MT is Mr. Mpuisang.

The essential facts are these -

(a)

(b)

(©)

(d)

(e)

(f)

4]

On 12 November 2001 MT contracted to construct a road for
the Council.

The contract provided, inter alia, that any dispute between
the parties in relation to the contract was to be referred to
arbitration.

The contract also provided for extras and variations.

By agreement between Horizon and MT, Horizon carried out
the work specified in the contract, as a sub-contractor.

The Council agreed with MT on 6 December 2001, and in
writing, to make direct payment {of sums falling due under
the contract) to Horizon, on condition that the Council “is
directed in writing for every claim the specific amount to be
paid”.

A dispute arose about payment for certain extra work and
the dispute was referred to arbitration.

The arbitration tock place between April and June 2003.

Although MT was the nominal plaintiff, the evidence was



(h)

(1)

0)

given by representatives of Horizon. The Council lawyer
cross-examined Mr. Pillay, a director of Horizon, as to his
authority to represent MT, and the witness for the Council
also contended that Mr. Mpuisang had not “appointed” Mr.
Pillay to bring the proceedings. The Arbitrator ruled that he
was satisfied that Mr. Pillay was authorized to act for MT.
The arbitrator made his award in favour of MT, but directed
that the actual quantum be calculated by agreement
between the parties. This was done at a meeting on 26
September 2003 between Mr. Pillay and three
representatives of the Council Under the headings
“Standing Time” and “Processing tests” the lower amount
contended for by the Council was agreed. Under the heading
“Haulage Costs” the proposed figure was accepted by the
Council. The final total agreed was P218 744,

That figure was incorporated into the supplemental Award
by the Arbitrator on 24 October 2003,

On 3 December 2003, in case MISCA No. 651/2003, Horizon
lodged a Notice of Motion in the High Court, citing the
Council and MT as respondents. It sought an order under
section 20 of the Arbitration Act, Cap 06:01 to enforce the
arbitration award in the same manner as a judgment of the

High Court of Botswana.



(k)

(1)

(m)

{n)

It further sought an order that payment under the order be
made to Horizon (rather than to MT) and that Horizon’s
attorney be authorized to issue a warrant of execution
against the Council and “to do all such things as may be
necessary to bring the execution of the judgment to finality.”

In his founding affidavit Mr. Pillay drew attention to the fact
that Horizon had had great difficulties in contacting Mr.
Mpuisang, the CEO of MT. He was not at his house and his
family was not aware of his whereabouts. Accordingly
Horizon was making the application, since it was the party
entitled to payment.

In his supporting affidavit Mr. Lyons states that he is the
attorney of record for Horizon and was also the attorney of
record for MT in the arbitration proceedings. He says “l was
fully authorized by Mr. Mpuisang, the managing director of
{MT) to institute the said arbitration proceedings and I
reported to him on progress thereof until such time as it was
no longer possible to locate him. In particular, the letter 1
wrote to him informing him of the institution of arbitration
proceedings was delivered to him by hand.”

The Council opposed this application, relying on an affidavit
from Mr. Mpuisang in which he completely denied -

(i) that MT had referred the matter to arbitration;



()

(p)

(i)  that it had authorized Mr. Lyons to represent it in the
arbitration.

Meanwhile, on 2 December 2003, the Council, in case
MISCA 649/2003, had lodged a Notice of Motion citing MT
and Judge Gittings (Horizon being granted leave
subsequently to be joined as a third respondent). In this
application the Council sought a declaration that the
arbitration proceedings and award were a nullity, and prayed
that they be set aside. It relied essentially on the averments
of Mr. Mpuisang set out in paragraph (n) above.

The two matters then came before the Chief Justice whose
judgment was handed down in September 2004. It is
against his judgment that the present appeal has been

lodged.

The learned Chief Justice found in favour of the Council in both

matters. In MISCA 649/2003 he set aside the arbitration

proceedings and award as a nullity. In MISCA 651/2003 he ruled

that “the application fails in its entirety.” In both cases costs were

awarded to the Council against Horizon.

On 4 November 2004 the Notice of Appeal was lodged, and it is

noteworthy that MT appears as an appellant in both matters. It is



6.

noteworthy because MT was, on the face of it, a successful party in
MISCA 651/2003. And in MISCA 649/2003, although nominally
unsuccessful, it had lost because of the affidavit of Mr. Mpuisang
supporting the Council. 8o clearly, by the time the Notice of

Appeal was drafted, Mr. Mpuisang and MT had changed sides.

We must examine the judgment of the court a quo to determine
what the perceived situation was at that stage. It becomes evident
that Mr. Mpuisang’s change of heart had occurred before the
hearing because at page 3 of the judgment the learned Chief
Justice, in a passage that has unfortunately become garbled in the
record, but which is clear enough in its meaning, is recorded as
saying the following -

“At the hearing and in a dramatic way counsel for the
3rd respondent (Horizon), sworn his affidavit in Misca
649, against whom Mr. Mpuisang had brought the
said Mr. Mpuisang into court and applied that he be
heard in evidence in order that he may contradict the
contents of his own and explain how he had been
induced to make it by an officer of the council. That
application was opposed on behalf of the council and |
held that no oral evidence of Mr. Mpuisang was to_be
heard uniess this court ruled that these applications
cannot be resolved without his and or other evidence”
(my emphasis)

The learned Chief Justice then went on to consider the evidence on

the record. He came to the conclusion, as a matter of law, in case






